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PREFACE

This study guide is ‘intended to ‘be a convenient reference for use by
Navy and: Marine Corps personriel on civil law subjects. Those subjects
include, cinter alia, JAG._Manual investigations, enlisted administrative
separations, officer personnel matters, relations with civil law-enforcement
authorities, legal assistance, freedom -of expression, claims, standards of
conduct, and the Freedom of Information and: Privacy Acts.

This. study guide is -continually :under revision; however, due to the
inherent delays of the publication -process, certain portions may not reflect the
current state,of the law. ‘While every effort is made to ensure the accuracy
of the study guide, it is the responsibility of the student to suppleinent the
text with .independent research. The study guide is designed to be a -starting
point for -research, not a substitute for it.
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CHAPTER |
INVESTIGATIONS NOT REQUIRING A HEARING
PART A - ADMINISTRATIVE INVESTIGATIONS
(FACT-FINDING BODIES)
0101 INVESTIGATIONS. - GENERALLY

A, Background. Almost every -haval officer will have some type of
contact ‘with an administrative fact- -finding body (commonly réferred to as a

"JAGMAN" investigation) during their military career, either as an investigating

officer -or as a -convening .authority. The regulations -governing such
investigations. are -contained in the JAG Manual (JAGMAN). The primaty

purpose: of an administrative fact-finding body is 4o -provide the convening

authority and reviewing authorities. with adequate -information upor which to
base decisions. As the name denotes, these investigations are purely
administrative in nature -- not judicial. The investigation is advisory only;
the opinions are not final determinations or legal judgments, nor are the

recommendations made by- the investigating officer binding. upon-the convening

or reviewing authorities.

B. Function. The primary function of an administrative fact-finding
body is. to search out, develop, assemble, analyze, and record all available
information relative to the matter under investigation.

C. Types. There are threé types of administrative fact-finding bodies
(courts of inquiry, bodies required to conduct a hearing, and bodies not
required to conduct a hearing); however, for purposes of procedure, there are
two types of fact-finding bodies.

1. Fact-finding _bodies required to conduct a ‘hearing tincluding

courts -of inquiry and investigations required to conduct a hearing): ordinarily
composed of several board members, all testimony is taken under oath, a
verbatim record is kept -of all evidence, and the designation of parties may be
authorized.

-~ A collateral function in the case of a court of inquiry
and an investigation required to conduct a hearing is to provide a hearing to

individuals who have been designated as parties to the investigation.

2. Fact-finding__bodies__not required to conduct a_ hearing
(investigations not requiring a hearing): normaliy composed of a single
investigator who obtains statements -- rather than taking testimony -- and who
is not authorized, in the ‘Navy and Marine Corps, to designate parties.
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0102 INVESTIGATION OF SPECIFIC TYPES OF INCIDENTS

A. Generally. The importance of an- administrative fact-finding body
cannot be stressed enough. It is not only an efficient management tool, but
can also be used in a wide variety of situations ranging from the proper
disposition of claims to the timely and accurate reply to public inquiry.
Various directives establish requirements for the conducting of inquiries into
specific matters; the JAG Manual, however, is the most inclusive. Some
incidents involve conducting an inquiry for several different purposes which
can be handled by one-investigation; others may not. One must be careful to
determine why an investigation is -being conducted, who is supposed: to conduct
it, and whether it will satisfy all -requirements or only a portion of them. The
following are -examples of the various types of investigations.

B. JAGMAN investigations

T. Aircraft accidents. An investigation under JAGMAN, § 0230
is separate and distinct from an aircraft mishap investigation.

2. Vehicle_accidents. JAGMAN, § 0231.
3. Explosions. JAGMAN, § 0232.

4., Stranding of a_ship of_the Navy. See appendix A-7 of this

text for a checklist. JAGMAN, § 0233.

5. Collisions. In collicion cases, be aware of the claims problems
-~ particularly the admiralty claiins regulations found in chapter XlI of the
JAG_Manual. See appendix A-G of this text for a checklist. JAGMAN, § 0234.

6. Accidental or intentional flooding_of a_ship. See appendix

A-5 of this text for a checklist. JAGMAN, § 0235.

7. FEires. Document significant fires ashore or aboard ship by
conducting a JAGMAN investigation. For a definition of "significant” fires, see
JAGMAN, § 0236. See appendix A-4 of this text for a checklist.

, 8.  Loss or excess of government funds or property. JAGMAN,
§ 0237.
9. Claims _for or against_the government. See appendix A-3 of

this text for a checklist. JAGMAN, “é 0238; JAGMAN, ch. VIII; JAGINST
5290, 1 series.

10. Reservists. An investigation is required if a reservist is
injured or killed while performing active duty or training for a period of 30
days or less, or inactive-duty training (drill, or while traveling directly to or
from such duty). JAGMAN, § 0239.

17.  Admiralty_matters. JAGMAN, ch. XII.

12. Firearin_accidents. JAGMAN, § 0240.
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13.  “Pollution incidents. JAGMAN, § 0241(a); JAGMAN, ch. XlII.

i4. Combined investigations__of -maritime incidents. JAGMAN,

AU S LA RIS L S A A AT LR

§ 0241(b).

15.  Security violations. JAGMAN, § 0241(c).

16.  Postal violations. JAGMAN, § 0241(d).

17. Injuries and diseases incurred by servicemembers. See
appendix A-2 of this text for a checklist. JAGMAN, §§ 0215 - 0224.

) 18.  Quality of medical care_.reasonably in issue. JAGMAN,
§§ 0226a(3), 0805.

19. Redress of damage to_property_- art. 139 claims. JAGMAN,

ch. V.

20. Death_cases. JAGMAN, § 0226.

a. Fact-finding_body_ _required. JAGMAN, § -0226a. A
fact-finding body must be convened in the following situations:

M In any case in which the death of a member of
the naval service occurred, while on active duty, from other than a previously
known medical condition.

2) In any case in which civilians or other non-naval
personnel are found dead on a naval installation under peculiar or doubtful
circumstances, unless the incident is one over which NIS has exclusive
jurisdiction.

(3) In any case involving death, or permanent
disability, in which the adequacy of medical care is reasonably in issue.

b. Death as_a result of enemy action. No report to the
Judge Advocate General (JAG) is required in the case of a death occurring as
a result of enemy action. A fact-finding body should be convened, however,
and the record forwarded in any case in which it is unclear if enemy action
cansed death. Because a number of commercial life insurance policies contain
certain restrictions and/or certain types of double-indemnity provisions, it is
desirable to ensure that the essential facts are recorded while witnesses are
knawn and available. To the extent feasible, the facts reported should permit
determinations as to whether death resulted from accidental causes, natural
causes, or -enemy action. JAGMAN, § 0226d.

c. Status reports. In the Navy, investigation-progress-
status reports are required on- all death investigations from all commands and
reviewing authorities every 14 days. Send a message to Commander, Naval
Military Personnel Command, with- JAG and all intermediate commands/reviewing
authoritirs as information addressees. The requirement for the status report
ceases once the investigation has been forwarded to the next higher level of
commana/reviewing authority. MILPERSMAN, art. 4210100.6.




d. Advance copy. Next of kin are advised that they may
request copies of the death investigation from JAG (Code 33). It is most
important, therefore, that mature, experienced officers complete these investiga-

tions in an accurate, professional, and expeditious manner. Forward an
advance copy of each death investigation, with the general court-martial
convening authority's endorsement, to JAG. If it would unduly delay

<submission of the investigation to await a final autopsy report, autopsy
protocols, death certificates, or similar documents, submit an initial report
promptly upon completion of the investigation. A supplemental report should
be submitted via the review chain, with an advance copy to JAG, once the
antopsy has been completed. The advance: report is usually released to the
requesting next of kin-by JAG. (after exclusion of materials protected by the
exemptions to the Freedom of Information/Privacy Acts), unless JAG has been
alerted that subsequent reviewers may significantly alter findings, opinions, or
recommendations; in which case, release is withheld until the investigative
report is finally reviewed.

C. Other _directives

e e e e Rl e 2

1. Safety investigations. OPNAVINST 5100.14 -series.

a. Aircraft accident reports and aircraft mishap -investi-
gations. OPNAVINST 3750.6 series.

b. Accidental injury to personnel. OPNAVINST 5102.1

series.

] c. Automobile accidents. OPNAVINST 5100.12 series;
MCO 5101.8 series.

2. Admiralty. JAGINST 5880.1 series.

3. Naval Investigative Service_  (NIS) investigations

,__..- . LA AN

a. Felonies involving both naval and civilian personnel.
SFCNAVINST 5820.1 series.

b. Exclusive NIS jurisdiction. SECNAVINST 5520.3 series;
OPNAVINST 5450.97 series.

4, Security violations. OPNAVINST 5510.1 series.

5. Stolen _Government property. SECNAVINST 5500.4 series.
6. Claims_for_or _against__the Government. JAGINST 5890.1

series,

7. Postal_violations. OPNAVINST 5112.6 series.




D. Investigations required by other requlations. If an investigation
is required under the JAGMAN, it must be conducted in addition to any
investigation required- by other regulations. JAGMAN, § 0208a. Situations in
which two investigations may be required are listed in JAGMAN, § 0208b.

1. A JAGMAN investigation is not required if there is no reason
for the -investigation other than possible disciplinary action. To avoid
interference, a JAGMAN investigation should not normally proceed at the same
time as a law-enforcement type of investigation by the FBI, NIS, or local
civilian law-enforcement units. JAGMAN, § 0208c.

2.  If an investigation is required for other than disciplinary
action, the JAGMAN investigating officer should communicate with the law-
enforcement personnel, explain the need for the JAGMAN investigation, and
request that the police investigators keep the investigating officer informed of
what information is obtained. Usually, this simplifies the JAGMAN investigating
officer's duties.

PART B - INVESTIGATIONS NOT REQUIRING A HEARING

0103 GENERALLY. The type of fact-finding body to be convened is
drtermined by the purpose(s) of the inquiry, the seriousness of the issues
involved, the time allotted for completion of the investigation, and the nature
and extent of the powers required to conduct a thorough investigation. This
chapter will concentrate on the most common administrative fact-finding body,
the investigation not requiring a hearing. Courts of inquiry and investigations
requiring a hearing will be discussed in chapter Il. Keep in mind, however,
that many of the basic rules and principles discussed in this chapter also apply
to other types of investigations. As is the case with any fact-finding body,
the primary function of an -investigation not requiring a hearing is to gather
information. A fact-finding body not requiring a hearing does not have the
power to designate parties and, therefore, does not have the collateral function
of providing a hearing to a party.

0104 AUTHORITY TO CONVENE. Any officer in command may order an
investigation not requiring a hearing. For purposes of the JAGMAN, "officer
in command” means an officer authorized to convene any type of court-martial
or authnrized to impose disciplinary punishment under Art. 15, UCMJ, including
officers in charge. JAGMAN, § 0204d(1).

0105 RESPONSIBILITY TO CONVENE AN INVESTIGATION. An officer
in command is responsible for initiating investigations of incidents occutiing
within his command or involving his personnel. If an officer in command feels
that investigation of an- incident by the command is impracticable, another
command can be requested to conduct the investigation. JAGMAN, § 0206a.

A. Incidents distant from__location __of _command. If an incident
requiring the convening of an investigation occurs at a place geographically
distant from the command, or it deploys before an investigation can be
completed, another command can be requested to conduct the investigation.
This request should be made to the area coordinator in whose geographic area

of responsibility the incident occurred. JAGMAN, § 0206b.
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B. Incidents_involving_more than one command. A single investigation
should: be conducted into an incident involving more than one command,
convened by an officer in command of any of the activities involved. If
difficulties arise concerning who shall convene the investigation, the common
superior of all commands involved will determine who shall convene it. If the
conduct or performance of one of the officers in command may be subject to
inquiry (as in the case of a collision between ships), the common superior of
all the officers involved shall convene the investigation. JAGMAN, §-0206c.

C. Incidents involving_Marine Corps_personnel

1. When an investigation of a serious injury or death that was
the result of a training or operational incident is required, the commander of
the organization next senior in the chain of command to the organization
invonlved will consider conducting the investigation at that level. No- -member
of the arganization suffering the incident, nor any member of the staff of a
range -ot other training facility involved in the incident, may be appointed to
conduct the investigation without the blessing of the next senior commander.
JAGMAN, § 0206e(1).

2.7 If an investigation is required into -an incident involving
Marine Corps personnel occurring in an area geographically removed from the
Marine's parent command, the commanding officer shall request assistance from
a Marine commander authorized to convene general courts-martial in the
immediate area where the incident occurred. JAGMAN, § 0206e(2).

0106 THE INVESTIGATORY BODY

A. Composition. An investigation not requiring a hearing -may be
composed of a single investigator or a board consisting of two or more
-members. The most common is the one-officer investigation. JAGMAN,
§8 02044(1), 0211a.

1. The investigating officer should normally be a commissioned
officer, but may be of a warrant officer, senior enlisted, or a civilian
employer, when appropriate. JAGMAN, § 0211a.

2. Investigating officers must be those who are best qualified
for the duty by reason of age, education, training, experience, length of
service, and temperament. JAGMAN, § 0207a(1).

n. Seniority principle. Unless impracticable, the investigating officer
shoulel he senior to any person whose conduct or performance of duty will be
subject to inquiry. JAGMAN, § 0211a.

C. Participation by expert. An expert may participate as investigating

officer or for the limited purpose of using his special experience. The report
should make clear any participation by an expert. JAGMAN, § 0211c.
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D. Counsel. Ordinarily, counsel is not appoir.ted for an investigation
not requiring a hearing, although a judge advocate is often made available to

assist the investigating officer with any legal problems or questions that may
arise. JAGMAN, § 0211c.

0107 APPOINTING ORDER
A. General
1. An investigation not requiring a hearing is convened by 3

written order called an appointing order. The "officer in command” issues this
order; however, an officer holding delegation of authority for such -purposes
from the convening authority may also issue it. For example, the executive
officer may order a junior officer to do an investigation based upon the
commanding officer's delegation to the executive officer. JAGMAN, § 0204d(1).

2. An appointing order must be in official letter form, addressed
to the investigating officer of the one-officer investigation. When circumstances
warrant, an investigation may be convened on oral or message orders. The
investigating: officer must include signed, written confirmation of oral or
message orders in the investigative report. JAGMAN, § 0211b.

B. Contents. The written appointing order for a JAGMAN investiga-
tion not reauiring a hearing will contain:

1. Example 1 - subject line:

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN,
111-11-1111, NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN
WESTMINISTER, MASSACHUSETTS, ON 28 DECEMBER 19___.

— - B

a. The subject line which must be done in accordance with
OPNAVNOTE 5211, as in example 1.

b.  JAGMAN investigations” are filed by calendar vyear
groupings, by surname of individual, bureau number of aircraft, name of ship,
hull number of unnamed water craft, or vehicle number of Government vehicle.




2. ‘Example 2 - withess warnings, purpose and scope of the
investigation:

Ref:  (a) Oral appointing order at 0500 hours, 29 December 19___
(b) JAG Manual

1. Pursuant 1o reference (a), and -under Chapter il, Part A of
reference (b), you are appointéd to inquire, as soon as practical, into
the circumstancés surrounding the motor vehicle accident and injuries.
sustained” by YNSN Jane E. Doe, which occurred in Westminister,
Massachusetts, on 28 :-December 19-__ .

2. You are to ihvestigate all facts and circumstahces surroundihg the
motor vehicle accident. You must investigate the cause of the motot
vehicle accident, resulting ihjuries and -damages, potential claim. for or
against the government, and any fault, neglect, or responsibility
therefore. You must express your opinion of the line of duty and
misconduct status of any injured naval member. You: should recommend
appropriate administrative or disciplinary action. Report your findings
of fact, opinions, and recommendations within 15 days from the date of
this letter, unl’éss‘an extension is granted. |In particular, your attention
is directed to sections 0202e, 0213, 0215b, 0212-0221, 0227, 0229, 0231,
- 0803-0804; and appéndix A-2-e of reference (b).

a. The paragraphs in example 2 serve several purposes:
They recite the specific purpose(s) of the investigation, give explicit
instructions as to the scope of the inquiry, and direct the investigating officer
to the required witness warnings. JAGMAN, § 0211c.

(1) These instructions :help the investigating officer
accomplish all of the objectives of the investigation, not just the convening
authority's .immediate objectives. For example, the following -case of a vehicle
accident involving a member of the naval service may give rise to various
concerns:

(a) The convening authority who orders the
investigation- may be concerned whether local procedures regarding the use of
government vehicles should be changed and whether disciplinary action may be
warranted;

(b) JAG may be concerned with a line of
duty/misconduct determination; and

(c) the cognizant NLSO claims office will be
concerned with potential claims for or against the Government.

(2) A properly completed investigation requires the

investigating officer to satisfy the special requirements for each of these
different determinations.
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b. All fact-finding bodies are required; as directed in
-paragraph 2 of example 2, to make findings of fact.

(1) In the typical investigation not requiring a
‘hearing, the appointing order directs the investigating officer to conduct a
thorough investigation -into all the circumstances connected with- the subject
incident and to report findings of fact, opinions, and recommendations as to:

(a): The resulting damage;

(b) the injuries to members of the naval service
and their line-of-duty and misconduct status;

(c) the circumstances attending the death of
members of the naval service;

(d) the responsibility for the incident under
investigation, including any recommended administrative or disciplinary action;

(e) claims for and against the government;
and/or

(f) anyother specific investigative requirements.
that are relevant, such as those contained in JAGMAN, Chapter II, Part B:
Investigations of Specific Types -of Incidents.

(2) During the course of the investigation, on advice
of the investigative body or on his own initiative, the convening authority may
broaden or narrow the scope of the inquiry by issuing supplemental directions
amending the appointing order. JAGMAN, § 0211d.

c. Paragraph 2 of example 2 also directs the investigating
officer to report opinions and recommendations. Unless specifically directed by
the appointing order, opinions or recommendations are not made. The

convening authority may require recommendations in general, or in limited
subject areas. JAGMAN, § 0211c.

d. The appointing order may direct that testimony or
statements of some or all witnesses be taken under oath, and may direct that
testimnny of some or all witnesses be recorded verbatim. When a fact-finding
hody not o equiring a hearing takes testimony or statements of witnesses under
oath, it should use the oaths prescribed in JAGMAN, § 0212b.

3. Witness warnings. Paragraph 2 of example 2 directs
compliance with the Privacy Act (JAGMAN, § 0202e), Art. 31 of the UCMJ
[JAGMAN, § 0213c(2)], and injury/disease warning (JAGMAN, § 0215b). It
also- directs the investigating officer to applicable JAGMAN sections.

a. Witness warnings:

(1)  Privacy Act. The Privacy Act of 1974 (5 U.S.C.
§ 552a) requires that a Privacy Act statement be given to anyone who is
requested to supply "personal information” [as defined in JAGMAN, § 0202e(2)]




in the course -of a JAGMAN investigation when. that information will be included
in a "system of records" [as defined in JAGMAN, § 0202e(3)]. Note that
witnesses will rarely provide personal information that will be retrievable by the
withess' name or other personal identifier. Since such "retrievability” is the
cornerstone of the definition of "system of records,” in most cases, the Privacy
Act will not require warning anyone unless the investigation may eventually be
filed under that individual's name. JAGMAN, § 0202e.

- Social security numbers should not be
included in JAGMAN investigation reports unless they are necessary to precisely
identify the individuals involved, such as in death or serious injury cases.
If a servicemember or civilian employee is asked to voluntarily provide social
security numbers for the investigation, a Privacy Act statement must be
provided. If the number is obtained from other sources (alpha rosters,
etc...), the .individual does not need to be provided with a Privacy Act
statement. The fact that social security numbers were obtained from other
sources should be noted in the preliminary statement of the investigation.
JAGMAN, § 0204e(4).

(2) Art. 31, UCMJ. Warn a witness suspected of an
offense under Art. 31(b), UCMJ. If prosecution for the suspected offense
appears likely, refer to JAGMAN, § 0213c(2) and appendix A-1-m of the
JAGMAN.  Ordinarily, the investigating officer should collect all relevant
information from all available sources -- other than from those persons
suspected of offenses, misconduct, or improper performance of duty -- before
interviewing the suspect.

(3) Injury/disease_warning. A member of the armed
forces, prior to being asked to sign any statement relating to the origin,
incurrence, or aggravation of any disease or injury suffered, shall be advised
of the statutory right not to sign such a statement and, therefore, the member
is not required to do so. The spirit of this section is violated if, in the
course- of a JAGMAN .investigation, an investigating officer obtains the injured
member's oral statements and reduces them to writing without the abov> advice
having first been given. JAGMAN, § 0215b. Appendix A-2-f of the JAGMAN
contains a proper warning form.

b. As example 2 illustrates, all sections of the JAGMAN
which may apply to the particular incident under investigation should be listed,
along with any applicable chain of command directives.

4, Time limits. Paragraph 2 of example 2 directs completion of
the investigating officer's report within fifteen days of the date of the
appointing order. JAGMAN, § 0202c establishes the following time limits for
processing JAGMAN investigations:

a. The convening authority prescribes the time limit the
fact-finding body has to submit its investigation. This period should not
normally exceed 30 days from the date of the_appointing_order; however, this

period may be extended for good cause. Always include requests and
authorizations for extensions as enclosures to the investigation. JAGMAN,
§ 0202¢(1).




b. TFhe convening authorlty and each subsequent reviewer

have 30 days (20 days in death cases) to review the investigation. JAGMAN,
§ 0202¢c(2).

-- ‘Reasons for exceeding these time limits must be
documeriiad by the responsible endorser, and deviations must-be requested and
approved in advance by the immediate senior in command who will next review
the investigation.

c. Giving: the investigating officer a shorter time period,
such as fifteen days (as in paragraph 2 of example 2), allows the convening
authority to review the investigation, return it to the investigating officer for
further work if needed, and still comply with the thirty-day time: limit.

5. Example 3 - attorney work -product statement:

3. This investigation is appointéd in contemplation of litigation and for
the express purpose of assisting attorneys representing interésts of the
United States in this matter. You will contact LCDR Al Bundy, JAGC,
USN, for direction and guidance as to those matters pertinent to the
antlcnpated htlgatlon

-- Example 3 is an "attorney work product statement.”
This language must .be included *f the possibility of litigation or a claim for or
against the Government exists. JAGMAN, § 0211c.

6. Example 4 - administrative support:

- 4. By copy of this appom’cmg order, Administrative Offscer, Naval
Justice- School, is directed to furnish .any necessary ¢lerical assistance.
Social security numbers of military personnel should be obtained through
PSD or other official channels.

a. Example 4 directs the administrative officer of the
command to provide clerical support to the investigating officer although, in
most cases, it will be the command's legal officer who will be tasked with
providing support. It is extremely important to designate who provides that
support in order for the -investigating officer to obtain assistance in typing the
investigation and producing the necessary number of copies.

b. Example 4 also addresses the issue of social security
numbers. As discussed in 0107B.3.a.(1), above, social’ security humbers
should not be solicited from a witness, but should be obtained from official
sources.

7. Example 5 - the following combines examples 1-4 into the
required letter format and is the typical appointing order:
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DEPARTMENT OF THE NAVY
, Naval Justice School
Néwport, Rhode Island 02841-5030

5830
Ser 00/333
1 Jan CY

From: Commanding Officer, Naval Justice School
To: Lieutenant L. O. Neophyte, -USNR, -000-00-0000/1105

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
" SURROUNDING THE MOTOR VEHICLE ACCIDENT iNVOLVING,
AND- INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN,
111-11-1111, NAVAL JUSTICE SCHOOL WHICH OCCURRED: IN
WESTM|NISTER MASSACHUSETTS, ON 28 DECEMBER 19___

Ref: (a) Oral appointing: order at 0500 hours, 29 ‘December 19___
(b) JAG Manual

1 1. Pursuant to réference (a), and under Chapter IlI, Part A of -
| reference (b), you are appointed to- inquire, as $oon as practxcal, into
1 the circumstances surrounding the -motor vehicle accident and injuries
sustdined by YNSN Jane E. Doe, which occurred in Westminister,
Massachusetts, oh 28 December 19

~ 2. You are to invéstigate all facts and circumstances surrounding the
motor vehiclé accidént. You must investigate the cause of the motor
vehicle accidént, resulting m;urles and damages, potential claims for or
against the government, an< any fault, neglect, or responsibility
 therefore. You must express your opinion of the line of duty and
| misconduct status of any injured naval member. You should- recommend
1 approprlate admlmstratlve or dlsmphnary action. Report your findings

- of fact, opinions, and récommendations within 15 days from the date of

| this letter, unless an extension is granted. In particular, your attention

is directed to sections 0202e, 0213, 0215b, 0212-0221, 0227, 0229, 0231,
0803-0804, and appendix A-2-e of reference (b).

- 3. This investigation is appointed in contemplation of litigation and for
the express purpose of assisting attorneys representing interests of the
United States in this matter. You will contact LCDR Al Bundy, JAGC,

| USN, for diréction and guidance as to those matters pertinent to the
~ anticipated litigation.




Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN,
111-11-1111, NAVAL JUSTICE SCHOOL WHICH OCCURRED IN
WESTMINISTER MASSACHUSETTS, ON 28 DECEMBER 19___

4. By copy of this appointing order, Administrative Officer, Naval

Justice School, is directed to furnish any necessary clerical assistance.
- Social security numbers of military personnel should be obtained through
- PSD or other officlal channels.

B. R. SIMPSON

Copy- to:
Administrative Officer, NJS

8. See JAGMAN, § 0211 and appendixes A-2-c & A-2-d for
assistance with appointing orders.

0108 THE INVESTIGATION

A. Preliminary steps. Upon first appointment as an investigating
officer, the universal question is, "Where do | begin?" The officer should
examine the appointing order to determine the specific purpose and scope of
the inquiry, remembering that the general goal is to find -out who, what, when,
where, how, and why an incident occurred. The officer shouid decide exactly
which procedures to follow and become fully acquainted with the specific
sactions of the JAGMAN listed in. the appointing order Most importantly,
however, the investigating officer should begin work on the investigation
immediately upen notification of appointment, whether or not a formal appointing
order has been received. The investigation should commence as soon as
possible after the incident has occurred, since:

1. Witnesses may be required to leave the scene;

2. a ship's operating schedule may require leaving the area of
the incident;

3. events will be fresh in the minds of witnesses; and

4. damaged equipment/materials are more apt to be in the same
relative position/condition as a result of the incident.
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B. Conducting the_inyestigation. The circumstances surrounding the
particular incident under investigation will dictate the most effective method of
conducting the investigation. For example, an investigation of an automobile
accident, in which one or more of the parties was injured, would involve:
interviews at the hospital with the injured parties; collection of hospital records
and police records; eyewitness accounts; vehicle damage estimates; mechanical
evaluation; inspection of the scene; and -other matters required by JAGMAN
§8 0215-0224, 0227, & 02371 On: the other hand, an investigation of a
shipboard casualty or the loss of a piece of equipment could involve merely the
calling and examination of material witnesses. Checklists of possible sources
of information, depending on the nature of the incident, are contained in the
appendix to this chapter.

C. Investigative method. The officer appointed to conduct the
investigation may use any method of investigation he finds most efficient and
effective. Relevant <information may be obtained from witnesses by personal
interview, correspondence, +telephone inquiry, or other means. One of the
principal advantages of an investigation not requiring a hearing is that the
interviewing -of witnesses may be done at different times and places, rather
than at a formal hearing. JAGMAN, § 0213.

D. Rules of evidence. The investigating officer is pot bound by
formal rules of evidence and may collect, consider, and include in the record
any matter relevant to the inquiry that a person of average caution would

consider to be believable or authentic. /.uthenticate real and documentary
items and enclose legible reproductions in the investigative report, with
certification of correctness of copies or statemenis of authenticity. The

investigating officer may _not speculate on the_causes of an incident; however,
inferences may be drawn from the evidence gathered to determine the likely
course of conduct or chain of events that occurred. In most cases, it is
inappropriate_for the investigating officer to_speculate on the thought processes
of an_individual that resulted in a certain course of conduct. JAGMAN,
§8 0213a & 0213c.

-- Combinability: As stated above, the investigating officer is
not bound by the formal rules of evidence; however, there are certain things
that cannot be combined with an investigative report.

a. NIS investigations. An NIS investigation consists of
a narrative summary portion (called the Report of Investigation, where the
participating agents detail the steps take . in the investigation) and enclosures.
The investigating officer is forbidden from i fuuing the narrative summary
portion of the NIS investigation in the JAGM-..¢ investigation; however, the
enclosures, which frequently comprise the bulk of an NIS investigation, can be
used. The JAGMAN investigation should n. . interfere with the completion of
the NIS investigation; therefore, it is advisable that the investigating officer
wait until NIS completes its investigation before obtaining a copy for use of the
statements gathered by NIS. JAGMAN, §§ 0208c & 0214f.




b. Aircraft mishap__investigative reports. Aircraft
accidents are investigated by one or more investigative bodies under existing
instructions and legal requirements. For the sole purpose of safety and
accident prevention, the Chief of Naval Operations issues special instructions
for the conduct, analysis, .and review of investigations of aircraft mishaps
(OPNAVINST 3750.6 series). These investigations are known as Aircraft Mishap
Investigation Reports (AMIR's). Because these investigations are directed
toward: safety problems, confiden.:.. i*+ is essential in order to allow personnel
to be as honest as possible waer 'ving statements; therefore, statements
cbtained in AMIR’s will not be  s1'~uie to the investigating officer from any
official source. Investigating - cor. s .m both the aircraft safety investigation
and the JAGMAN investigation, "w.. ver, should have equal access {o all real
evidence and have separate opport: iities to question and obtain statements from
all witnesses. OPNAVINST 3750.1., series and JAGMAN, § 0230.

c. Other mi~+:~ -investigation _reports. For the reasons
enumerated above, these mishap .-\ 2stigation reports also cannot be included
in JAGMAN investigations. OPNAYINST 5102.1 series.

d. Inst ctor General reports (cannot be included).
e. Polygraph examinations. Neither polygraph reports nor

their results should be included in the JAGMAN investigative report; however,
il essential for a complete understanding of the incident, the location of the
polygraph report should be cross-referenced in the report. JAGMAN, §.0214f.

f. Medical__quality assurance _isivastigations. A Naval
Hospital will conduct .its own investigation (much the same as the AMIR).
Confidentiality is essential here also; therefore, :tatements obtained in a medical
quality assurance investigation cannot be used in a JAGMAN investigation.

E. Types oi__svidence. Photographs, records, operating logs,
pertinent directives, watchlists, and pieces of damaged equipment are examples
of evidence which the -investigating officer may have to identify, accumulate,
and evaluate. To the extent consistent with mission requirements, the
convening authority will ensure that all evidence is properly preserved and
safeguarded until the investigation is complete and all relevant actions have
been taken. JAGMAN § 0213c(1).

1. Photographs_and_videotapes. Photographs and videotapes
which have sufficient clarity to depict actual conditions are invaluable as
rvidence  Although, in some instances, color photos present the best pictorial
deccription, they are more difficult to reproduce and normally require more time
tn dovelop; therefore, it may be more prudent to utilize black-and-white film.
Polaroid prints offer instant review to ensure that the desired picture is
obtained, bhut are somewhat difficult to reproduce or enlarge. Photographs and
virlros should be taken from two or more angles, using a scale or ruler to show
dimensions. The investigative report should include the negatives plus complete
technical details reiating to the camera used (e.g., type, settings, film,
lighting conditions, time of day, etc.). In cases of pei.zial injury or death,
photographs and videos that portray the results of bodily injury should be
incluced only if they contribute to the usefulness of the investigation. Lurid
o1 morbid photographs and videos that serve no usefui purpose should not be
taken. JAGMAN, §§ 0209d & 0229d.
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2. Sketches. Sketches in lieu of, or in. conjunction with,
photographs or videos provide valuable additional information. Insignificant
items can be omitted in sketching, providing a more uncluttered view of the
scene. Where dimensions are critical but may be distorted by camera
perspective (e.g., portraying skid marks or other phenomenon), accurate
sketches can be more valuable. Sketches should be drawn to scale, preferably

on graph paper. They can also be used as a layout to orient numerous photos
and- measurements.

3. Real evidence. Carefully handle pieces or parts of equipment
and material to ensure that this physical evidence is not destreoyed. if
attaching real evidence to the report is inappropriate, preserve it in a safe
place under propér chain of custody - reflecting its location in the report of
investigat! :. Tag each item with a full description- of its relationship to the
accident. if it is to be sent to . laboratory for analysis, pac':age it with care.
Accompany the item(s) with a photo or sketch depicting the ".:s found" Jocation
and -condition.

4, Documents, logs, and- records. Make verbatim copies of
relevant operating logs, records, directives, memos, medical reports, police or
shore patrol reports, motor vehicle accident reports, and other similar
documents.  To ensure exactness, reproduce by mechanical or photographic
means if at all possible. Check copies for clarity and legibility, and examine

closely for obvious erasures and mark-overs which might not show up when
reproduced.

~

5. Personal observations. |If the investigating officer observes
an item and gains relevant sense impressions (e.g., noise, texture, smells, or
any other impression not adequately portrayed by photograph, sketch, map,
etc.), those impressions should “e recoirded and included as an enclosure to
the report. JAGMAN § 0213¢c(2).

F. Witnesses. The best method for examining a witness depends on
‘the witness and the complexity of the incident. The most common method used
by investigating officers is the informal interview. Whatever method is

employed, however, the withess' statement should be reduced to writing an:
signed by the witness wherever possible. Sworn statements may be taken,
unless t' 2 appointing order directs otherwise. A sworn statement is considered
more des.rable than an unsworn statement since it adds to the reliability of the
statemen. and can expedite subsequent action (such as pretrial investigations).
The statewwent should be dated and should properly identify the person making
the statement: a servicemember by full nam2, grade, service, and duty
station; a civilian by full name, litle, business or profession, and residence,
If necessary, the investigating officer can certify that the statement is an

accurate summary, or verbatim transcript, of oral statements made by the
witness,

1. To ensure all relevant information is obtained when examining
a witness, the investigating officer should use the appointing order and the
requirements in the JAGMAN, Chapter Il, Part B, Investigations of Specific
Types of Incidents, as a checklist. In addition to covering the full scope of




the investigative requirements, witness statements should be as factual in
content as possible. Vague opinions (such as "pretty drunk,"” "a few beers,”
and "pretty fast") are of little value to the reviewing authority who is trying
to evaluate the record. The investigating officer should be able to separate
conclusions from observations; therefore, when a witness makes a vague
statement, try to pin down the actual facts. For example, instead of accepting
the witness’ opinion that a person was "pretty drunk,” the investigating officer
should ask the kind of questions that go to supporting that kind of opinion.
For example:

a. How long did you observe the person?

b. Describe the clarity of speech.

c. Did you observe him walk?

d. What was the condition of his eyes, etc.?

e. What was he drinking?

f. How much?
g. Over what period of time?
2, In many instances, limitations on availability of witnesses will

prevent the investigating officer from obtaining a written, signed statement in
the above manner. When this happens, an investigating officer may take
testimony or collect evidence in any fair n.anner he chooses. Unavailable
withesses may be examined by mail or by telephone. If the telephone inquiry
method is used, the investigating officer should prepare a written memorandum
of the call, identifying the person by name, rank, armed force, and duty
station (if a servicemember) or by name, address, and occupation (if a
civilian). The memorandum should set forth the substance of the conversation,
the time and date it took place, and any rights or warnings provided.

0109 COMMUNICATIONS WITH THE CONVENING AUTHORITY. If at any
time cduring the investigation it should appear, from the evidence adduced or
ntherwicn, that the convening authority might consider it advisable to enlarge,
tectrict, or otherwise modify the scope of the inquiry or to change in any
tecpect any instruction provided in the appointing order, an oral or written
teport shonld be made to the convening authotity. The convening authority
may talle any action on this report deemed appropriate. There is no
tequitement that such communications with the convening authority be included
in the report or the record of the investigation. JAGMAN, § 0211d.

0110 INVESTIGATIVE REPORT

A. General. JAGMAN, § 0214. The investigatives report, submitted
in latter form, shall consist of:

1. A list of enclosures;

2. a preliminary statement;
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3. findings of fact;

4. opinions;
5, recommendations; and
6. enclosures.
B. Example 6 - list of enclosures:

Encl: (1) CO, Naval Justice School, appointing order, Itr 5830 Ser

00/333 dtd 1 Jan CY

(2) Commonwealth of Massachusetts police report dtd 28 Dec 19___

(3) Statément of YNSN Jane E. Doe, USN, 111-11-1111, Naval
Justice School, Newport, RIl, dtd 7 Jan 19__, with signed
Privacy Act statement and JAGMAN § 0215b warning attached

(4) Chronological record of medical care with medical board
attached

(5) NAVCOMPT 3065 (Leave Authorization) 1CO SNM

1. List of enclosures. As in example 6, the first enciosure is
the signed, written appointing order and any modifications, or the signed,
written- confirmation of an oral or message appointing order. JAGMAN, § 0214f.

2. Include any requests for extensions of time for submission as
enclosures, in addition to letters granting or denying such requests.

3. JAGMAN, § 0229a requires the investigating officer to
properly identify all persons involved in the incident under investigation
(complete name, grade or title, service or occupation, and station or
residence). The list of enclosures is a suggested place for ensuring compliance
with that section (e.g., encl. (3) in example 6).

4, Enclosures are listed in the order referenced in the
investigation. JAGMAN, § 0214¢f.

5. Separately number and completely identify each enclosure
(make each statement, affidavit, transcript of testimony, photograph, map,
chart, document, or other exhibit a separate enclosure).

6. If the investigating officer's personal observations provide the
basis for any finding of fact, a signed memorandum detailing those observations
should be attached as an enclosure.

1. Enclose a Privacy Act statement for each party or witness
from whom personal information was obtained as an attachment to the
individual's statement.

8. The signature of the investigating officer on the investigative
report letter serves to authenticate all of the enclosures. JAGMAN, § 0214f.




C. Example 7 - preliminary statement:

PRELIMINARY STATEMENT

1. Pursuant to enclosuré (1), and in accordance with reference (3), a
one-officer JAGMAN investigation not requiring a hearing was conducted
to inquire into the circumstances surrounding the motor vehicle accident
involving, and the injuries suffered by, YNSN Jane E. Doe, which
occurred on 28 December 19___ in Westminister, Massachusetts. All
reasonably availabie relevant evidence was collected. There were no
difficulties encountered during the conduct of this investigation.

a. While certain minor conflicts appear in the evidence, hone was
. of sufficient degree or materiality to warrant comment.

2. All documentary evidence included herein is certified to be either the
original or a copy which is a true and accurate representation of
the original document represented.

3. All social security numbers were obtained from official sources and
not solicited from individual servicemembers.

4. This investigation is being conducted and this report is being
prepared in contemplation of litigation and for thé express purpose of
assisting attorneys representing interests of the United States in this
matter.

5. LCDR Al Bundy, JAGC, USN, was consulted on the possibility of
claims for or against the government as a result of the vehicle accident.

1. Preliminary statement. JAGMAN, § 0214b.
a. The purpose of the preliminary statement is to inform

the convening and reviewing authorities that ali reasonably available evidence
was collected and that the directives of the convening authority have been met.

b. The preliminary statement should refer to the appointing
order and set forth:

(1)  The nature of the investigation;
(2) any limited participation by a member and/or the
name of any individual who assisted and the name and organization of any

judge advocate consulted;

(3) any difficulties encountered in the investigation
and the reasons for any delay;




(4) if the evidence in the enclosures is in any way
contradictory, a factual determination in the findings-of-fact section along with
an explanation of the basis for that determination (this explanation should be
reserved for material facts);

(5) any failure to advise individuals of their rights;

(6) the fact that all social security numbers were
obtained from official sources;

(7) an attorney work product statement (see para.
A of example 7) when a claim, or litigation by or against the United States, is
reasonably possible (JAGMAN, 8§ 0211c, 0214b); and

(8) any other information necessary for a complete
understanding of the case.

c. Do not include a synopsis of facts, recommendations,
ot opininns in the preliminary statement. These should appear in the pertinent
sections of the investigative report.

d. It is not necessary for the investigating officer to
provide an outline of the method used to obtain the evidence contained in the
report.  JAGMAN, § 0214b.

e. A preliminary statement does not eliminate the necessity
for making findings of fact. Even though the subject line and preliminary
statement may talk about the death of a person in a car accident, findings of
fact must describe the car, time, place of accident, identity of the person, and
other relevant information. JAGMAN, § 0214b.

D. The "ROYAL RUMBLE". The investigating officer must be able to
distinguich the difference between the terms "fact,” "opinion,"” and "recommen-

dation.” The following may be helpful in making that distinction:
1. A "fact" is something_that_is or happens (e.g., "the truck’s

hrakes were nonfunctional at the time of the accident™);

2. an "opinion" is a yvalue judgment on_ a fact (e.g., "the
nonfunctioning of the truck’s brakes was the primary cause of the accident™);
anrl

3. a "recommendation” is a proposal made on the basis of an
opinion (e.g., "the command should issue an instruction to ensure that no
truck be allowed to operate without functional brakes™).
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E. Example 8 - findings of fact:

FINDINGS OF FACT

1. On 28 December 19__, YNSN Jane E. Doe, USN, 111-11-1111, age
21, was on authorized annual leave from the Naval Justice School,
Newport, Rhode Island, where she was assigned [encl. (5)].

2. At approximately 0015, 28 December 19___, a motor vehicle accident
occurred on Common Road, Westminister, Massachusetts [encl. (2)].

3. At the tinie of the motor vehicle accident, the vehicles involved were
being driven by Ms. Paula Roche of 165 Center Lane, South Ashburn-
ham, Massachusetts, and Mr. Gary S. Driggs of Vino Street, New
Braintree, Massachusetts [encl. (2)].

4. The vehicle driven by Ms. Roche was a 1989 Chevrolet pickup truck,
Massachusetts registration #A/D 22-222 [encl. (2)].

1. Findings of fact. Findings of fact must be as specific as
possible as to times, places, persons, and events. Each fact _shall be made a
separate_finding. JAGMAN, § 0214c.

2. Each fact must be supported by testimony of a witness,
. statement of the investigating officer, documentary evidence, or real evidence
attached to the investigative report as an enclosure and each_enclosure _on

which it _is based must be referenced. For example, the investigating officer
may not state: "The car ran over Seaman Smith’'s feot,” without a supporting
enclosure. He may, however, have Smith execute a statement stating: “The
car ran over my foot.” Include this statement as encl. (X) and, in the
findings of fact, state: "The car ran over Seaman Smith’s foot,” referencing
encl. (X) as in example 8. When read together, the findings of fact should
tell the whole story of the incident without requiring reference back to the
enclosures. JAGMAN, § 0214c.

3. Burden of proof
a. Preponderance of the evidence. The investigating
officer may only make findings of fact that are supported by a preponderance
of the evidence. A preponderance is created when the evidence as a whole

shows that the fact sought to be proved is more probable than not. Weight
of evidence in establishing a particular fact is not to be determined by the
sheer number of witnesses or volume of evidence, but depends upon the effect
of the evidence in inducing belief that a particular fact is true. JAGMAN,
§ 0213b(1).

b. Clear and convincing. In order #5 find that the acts
of a deceased member may have caused harm and/or loss of life, including his
own, through intentional acts, findings of fact relating to those issues must be




actablished by clear and convincing evidence. Clear and convincing means a
degree of proof beyond the preponderance of evidence discussed above. It is
proof which should:

(1)  Leave no reasonable doubt in the minds of those
considering the facts; and

(2) create a firm belief or conviction.

It is that degree of proof that is intermediate, being more
than a preponderance, but not reaching the extent of certainty as beyond any
reasonable doubt. JAGMAN, § 0213b(2).

4. Checklists. To ensure complete findings of fact, the
investigating officer should use the appointing order and the specific
requirements set out in the JAGMAN as checklists. If the investigation covers
mnre- than one area, the investigation must satisfy the requirements for each
sepatate area. For example, an investigation of an automobile accident between
a Navy vehicle and a civilian vehicle, resulting in injury to the Navy driver,
would involve the following sections of the JAGMAN and the special require-
ments of each would have to be satisfied:

a. Section 0215, injuries to servicemembers;
b. section 0231, vehicular accidents; and
c. section 0238 and Chapter VIil, claims for or against the
govarnment.
5. Evidentiary conflicts. If the evidence is in any way

contradictory, the investigating officer still must make a factual determination
in the findings of fact section. The following problem should make this clear:

a. Problem. The enclosures in an investigation reveal the
following information. Mr. A states: he had seen a vehicle speeding by him
at 90 mph; he was almost hit by the car; he does not own a car, is 80 years
old, and has not driven since 1945 [encl. (4)]. Mr. B, an off-duty police
officer, states that, as the car passed him, he glanced at his speedometer and
hr was traveling 35 mph; he estimates the speed of the other car at 45 mph
[enel. (5)). The police report reveals that the car left only seven (7) feet
of <kid marks on dry, smooth, asphalt pavem it before stopping [encl. (6)].
ilow shonld the investigating officer record this information?

b. Solution. The investigating officer should note the
conflicting accounts in the preliminary statement as follows: "Two conflicting
accounts of the speed of the vehicle in question appear in witness statements
[encls. (4) and (5)], but only encl. (5), the statement of Mr. B, is accepted
as fact below because of his experience, ability to observe, and emotinnal
detachment from the situation.”  Findings of fact should reflect only the
investigating officer’'s evaluation of the facts: "that the vehicle left skid marks
of seven (7) feet in length in an attempt to avoid the collision [encl. (6)]";
"that the skid marks were made on a dry, smooth, asphalt surface [encl.
(6)]1"; and "that the speed of the vehicle was 45 mph at the time brakes were
applied [encl. (5)]."
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c. In some situations, it may not be necessary to reflect

a discrepancy in the preliminary statement. In other situations, it may be

impossible to ascertain a particular fact. If, in the opinion of the investigating

officer, the evidence oes not support any particular fact, this difficulty

should be properly no. in the preliminary statement: "The evidence gathered

in the forms on encls. (4) and (7) does not support a finding of fact as to the
.., and, hence, none is expressed."

d. Only rarely will the conflict in evidence or the absence
of it prevent the investigating off.cer from making a finding of fact in a
particular area. Thus, this should not be used as a way for the investigating

officer - who is either unwilling to evaluate the facts or too lazy to gather the
necessary evidence -- to make the required findings of fact.
F. Example 9 - opinions:
OPINIONS

1. The voluntary intoxication of Ms. Roche was the proximate cause of
the accident [FOF (11), (15), and (17)].

2. Excessive speed played a significant role in causing the accident
[FOF (15), (16), (17), and (20)].

3. YNSN Doe used poor judgment in allowing Ms. Roche to drive from
the VIW Club, but available evidence indicates that YNSN Doe attempted
to get Ms. Roche to stop and allow her to drive -- or, in the very
Ieast], to slow down -- and was unsuccessful [FOF (11), (14), (15), and
(16)].

4. YNSN Jane E. Doe's personal injuries were incurred in the line of
duty and not due to her own misconduct [FOF (1), (7), (8), (16), (19),
(20), (21), (22), and (30}].

-- Opinions. Opinions are reasonable evaluations, inferences,
or conclusions based on the facts. FEach opinion must reference the findings
of fact supporting_it. In certain types of investigations, the convening
authority will require the investigating officer to make certain opinions.
Opinion 4 in example 9 is an illustraticn of a specific opinion required to be
made in investigations concerning injuries to servicemembers. This line of
duty/misconduct opinion will be discussed in Chapter IIl. JAGMAN, § 0214d.
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G. Example 10 - recommendations:

RECOMMENDATIONS

1. That a claim be pursued for the injuries sustained by YNSN Doe
under the Medical Care Recovery Act.

2.  That no administrative or disciplinary action be taken against YNSN
Doe.

1. Recommendations.  Recommendations are proposals derived
from the opinions expressed, made when directed by the convening authority,
and may be specific or general in nature. If corrective action is recommended,
the recommendation should be as specific as possible. JAGMAN, § 0214e.

2. Disciplinary action is an area commonly addressed by the
recommendations.

a. If trial by court-martial is recommended, submit a
signed, sworn charge sheet as an enclosure to the investigative report. Unless
specifically directed by proper authority, an investigating officer must not
notify an accused of the charges. JAGMAN, § 0214e.

b. If a punitive letter of reprimand or admonition is
recommended, prepare a draft of the recommended letter and submit it with the
investigative report. JAGMAN, §§ 0114c & 0209c.

c. If a nonpunitive letter is recommended, a draft is not
included in the investigation, but should be forwarded to the appropriate
anthority separately for issuance. JAGMAN, §§ 0105b(2) & 0209c.

d. If an award is recommended, draft the appropriate
citation and include it as an enclosure.

H. Example 11, following, is an example of a completed JAGMAN
investigative report (without enclosures). JAGMAN, app. A-2-e also contains
a sample report.
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e - e e

5830
[Godé]
12 Jan CY

From: Lieutenant L. O. Neophyte, USNR, 000-00-0000/1105 '
To: Commanding Officer, Naval Justice School Newport, Rl 02841-5030

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING, AND
INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-1111,
NAVAL JUSTICE SCHOOL WHICH OCCURRED IN WESTMINISTER,
MASSACHUSETTS, ON 28 DECEMBER 19___

Ref: (a) JAG Manual

Encl: (1) CO, NJS, appointing order, ltr 5830 Ser 00/333 dtd 1 Jan 1991
(2) Commonwealth of Massachusetts police report dtd 28 Dec 19___
(3) Statement of YNSN Jane E. Doe, USN, 111-11-1111, Naval
Justice School, Newport, RI, dtd 7 Jan 19__, with signed
Privacy Act statement and JAGMAN, § 0215b warning attached
(4) Chronological record of medical care WIth medical board attached

(5) NAVCOMPT 3065 (Leave Authorization) ICO SNM

PRELIMINARY STATEMENT

1. Pursuant to enclosure (1), and in accordance with referénce (a), a
one-officer JAGMAN investigation not requiring a hearing was conducted
to inquire into the circumstances surrounding the motor vehicle accident
involving, and the m;urles suffered by, YNSN Jane E. Doe which occurred
on 28 December 19___ in Westminister, Massachtsetts. All reasonably
available relevant eyidénce was collected.  There were no difficulties
encountered during the conduct of this investigation.

a. While certain minor conflicts appear in the evidence, none was of
sufficient degrée or materiality to warrant comment.

2. All documentary evidence included herein is certified to be either the
original or a copy which is a true and accurate representation of the
original document represented.

3. Al social security numbers were obtained from official sources ahd not
solicited from individual servicemembers.

4. This investigation is being conducted and this report is being prepared
in contemplation of litigation and for the express purpose of assisting
attorneys representing interests of the United States in this matter.

5. LCDR Al Bundy, JAGC, USN, was consulted on the possibility of
claims for or against the government as a result of the vehicle accident.
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Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING, AND
INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-1111,
NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN WESTMINISTER,
MASSACHUSETTS, ON 28 DECEMBER 19___

FINDINGS OF FACT

1. On 28 December 19___, YNSN Jane E. Doe, USN, 111-11-1111, age 21,
was on authorized annual leave from the Naval Justice School, Newport,
Rhode Island, where she was assigned [encl. (5)].

2. At approximately 0015, 28 December 19___, a motor vehicle accident
occurred on Common Road, Westminister, Massachusetts [encl. (2)].

3. At the time of the motor vehicle accident, the vehicles involved were
being driven by Ms. Paula Roche of 165 Center Lane, South Ashburnham,

Massachusetts, and Mr. Gary S. Driggs of Vino Street, New Braintree,
Massachusetts [encl. (2)].

4, The vehicle driven by Ms. Roche was a 1989 Chevrolet pickup truck,
Massachusetts registration #A/D 22-222 [encl. (2)].

5. The vehicle driven by Ms. Roche was registered to Mr. Yves G. Doe
of 3 Oak Road, Westminister, Massachusetts [encl. (2)].

6. The vehicle driven by Ms. Roche was the property of Mr. Yves G.
Doe, YNSN Doe's father [encls. (2) and (3)].

7. YNSN Jane E. Doe, USN, was a passenger in the vehicle driven by
Ms. Roche [encls. (2) and (3)].

8. YNSN Jane E. Doe, USN, and Ms. Roche were both wearing seatbelts
at the time of the accident [encls. (2) and (3)].

9. The vehicle driven by Mr. Driggs was a 1986 Chrysler sedan,
Massachusetts registration #399-ACI [encl. (2)].

10. Early in the evening of 27 December 19__, YNSN Doe and Ms. Roche
went to the VFW Club in Westminister, Massachusetts [encl. (3)].

11. Over the course of several hours at the VFW Club, Ms. Roche
consumed approximately seven teers and YNSN Doe drank one mixed drink
and several sodas [encls. {2} and (3)].

12. Ms. Roche and YNSN Doe left the VFW Club at approximately 1150 on
27 December 19___ [encls. (2) and (3)].

13. Upon leaving the VFW Club, Ms. Roche drove the truck away from the
Club [encl. (3)].
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Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING, AND
INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-1111,
NAVAL JUSTICE SCHOOL, WHICH OCCURRED IN WESTMINISTER,
MASSACHUSETTS, ON 28 DECEMBER 19__

14.  Upon entering her father's truck, and "without thinking," YNSN Doe
permitted Ms. Roche to drive the truck [encl. (3)].

15. After leaving the Club, entering the truck, and driving away, Ms.
Roche proceeded down the road at an "excessively high speed” for the
road conditions [enhcl. (3)].

16. YNSN Doe attempted to get Ms. Roche to pull over and allow her to
drive, or to at least slow down, but Ms. Roche failed to comply with the
request [encls. (2) and (3)].

17. The roads were covered with ice and packed show [encls. (2) and

1.

18. Ms. Roche turned north onto Common Road and began to slide into

the southbound lana of Common Road, Westminister, Massachusetts [encls.
(2) and (3)].

19. Upon going into the southbound lane of Common Road, Ms. Roche lost
control of thée vehicle and struck the oncoming vehicle driven by Mr.
Driggs [encls. (2) and (3)].

20. The speed of Ms. Roche's vehicle at the time of the accident was 40-
50 mph [encls. (2) and (3)].

21. As a result of the collision, YNSN Doe sustained injuries to her pelvic

area and right sacroiliac (lower back) and suffered a mild concussion
[encl. (4)].

22. As a result of YNSN Doe's injuries, she was transported to the Henry
Heygood Memorial Hospital, Gardner, Massachusetts, on 28 December 19___
[encls. (2) and (4)].

23. On 28 December 19__, after admission to the hospital, YNSN Doe
underwent surgery to remove her spleen [encl. (4)]. .

24. YNSN Doe was transferred to the Naval Hospital, Newport, Rhode
Island, on 8 January 19CY [encl. (4)].

25. YNSN Doe was hospitalized from 28 December 19___ to 8 January
19CY, a period of 12 days [encl. (4)].

26. The cost of hospitalization was $10,345.00 [encl. (4)].
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Subj: INVESTIGATION TO |INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING, AND
INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN, 111-11-1111,
NAVAL JUSTICE SCHOOL, WHICH CCCURRED IN WESTMINISTER,
MASSACHUSETTS, ON 28 DECEMBER 19___

27. The attending physicians were Dr. S. T. Bones, of Henry Heygood
Memorial Hospital, Gardner, Massachusetts, and LCDR M. D. Slasher, MC,
USNR, Naval Hospital, Newport, Rhode Island [encl. (4)].

28. YNSN Doe's prognosis is permanent disability, and no outpatient
treatment is expected [encl. (4)].

29. YNSN Doe is presently on limited duty attached to the Naval Justice
School, Newport, Rhode Island, subsequent to the findings rendered by
a medical board convened at Naval Hospital, Newport, Rhode Island [encl.

4]

30. Ms. Roche was arrested and cited for driving under the influence
on 28 December 19___ [encl. (2)].

OPINIONS

1.  The voluntary intoxication of Ms. Roche was the proximate cause of
the accident [FOF (11), (15), and (17)].

2. Excessive sreed played a significant role in causing the accident [FOF
(15), (16), (17), and (20)].

3. YNSN Doe used poor judgment in allowing Ms. Roche to drive from
the VFW Club, but available evidence indicates that YNSN Doe attempted
to get Ms. Roche to stop and allow her to drive -- or, in the very least,
to slow down -- and was unsuccessful [FOF (11), (14), (15), and (16)].

4. YNSN Jane E. Doe's personal injuries were incurred in the line of
duty and not due to her own misconduct [FOF (1), (7), (8), (16), (19),
(20), (21), (22), and (30)].

RECOMMENDATIONS

1. That a claim be pursued for the injuries sustained by YNSN Doe
under the Medical Care Recovery Act.

2. That no administrative or disciplinary action be taken against YNSN
Doe.

/s/ L. O. Neophyte




l. Classification of report. Becs :se of the wide circulation of JAGMAN
investigative reports, classified information should be omitted unless inclusion
is essential. When included, however, the investigative report is assigned the
classification of the highest subject matter contained therein. Encrynted
versions of messages are not included ci attached to investigative reports
where the content or substance of such message is divulged. To facilitate the
processing of requests for release of investigations (such as Freedom of
Information Act requests which require "deciassification” review) and to simplify
handling and storage, declassify enclosures whenever possible. If the
information in question cannot be declassified, but contributes nothing to the
report, consider removing the enclosure from the investigation with notification
in the forwarding endorsement. JAGMAN, § 0202d.

0111 ACTION BY THE CONVENING AND REVIEWING AUTHORITIES

A. Review and forwarding. JAGMAN, § 0209. The investigating
officer submits the JAGMAN investigative report to the convening authority,
who reviews it and transmits it by endorsement to the approptiate superior
officer. The endorsement will:

1. Return the report for further inquiry or corrective action,

noting any incomplete, ambiguous, or erroneous action of the investigating
officer; or

2. forward 'he record, setting forth appropriate comments,
recording approval or disapproval, in whole or in part, of the proceedings,
findings, opinions, and recommendations.

In line of duty/misconduct investigations, the convening authority
is required to specifically approve or disapprove the line of duty/misconduct
opinion. This is accomplished in paragraph 2 of the following example.




B. Example 12 - firs® endorsement on JAGMAN investigative report:

: DEPARTMENT OF THE NAVY .
: NAVAL JUSTICE SCHOOL
NEWPORT, RI 02841-5030

5830
Ser 00/357
14 jah CY

FIRST ENDORSEMENT on LT L. O. Neophyte, USNR, 000-00-0000/1105,
5800 [Code] Itr of 12 Jan 91

From: Commanding Officer, Naval Justice School
To: Judge Advocate General
Via:  Commander, Naval Education and Training Center, Newport

Subj: INVESTIGATION TO INQUIRE INTO THE CIRCUMSTANCES
SURROUNDING THE MOTOR VEHICLE ACCIDENT INVOLVING,
AND INJURIES SUSTAINED BY, YNSN JANE E. DOE, USN,
111-11-1111, MAVAL JUSTICE SCHOOL, WHICH OCCURRED IN
WESTMINISTER, MASSACHUSETTS, ON 28 DECEMBER 19___

1. Readdressed and forwarded.

2. The opinioh that YNSN Doe's injuries were incurred in the line of
duty and not as a result of her misconduct is approved.

3. By copy of this endorsement, the Commanding Officer, Naval Legal
Service Office, Néwport, Rhode Island, is requested to assert the claim

_ against Ms. Paula Roche, to recover the reasonable costs of medical care
provided by the Navy to YNSN Doe.

4. The basic proceedings, findings of fact, opinions and recommenda-
tions of the investigating officer are approved.

/s/B. R. SIMPSON

Copy to:
CO NAVLEGSVCOFF Newport
LT Neophyte

CCASx-¥

1. If the convening authority corrects, adds, or disapproves
findings of fact, opinions, or recommendations, the following language would
be added in the endorsement;
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Example 13 - sample endorsement language:

*  The findings of fact are hereby modified as follows:

*  The following additional findings of fact are added: (numbers start
after the last findings of fact in the basic investigation).

*  QOpinion ___ in the basic correspondence is not substantiated by the
findings of fact because and is therefore disapproved
(modified to read as follows: ____ ).

* The following additional opinions are added: (numbers start after
the last opinions in the basic investigation).

* Recommendation ___ is not appropriate for action at this command:
however, a copy of this investigation is being furnished to
for such action as deemed appropriate.

*  Additional recommendations: (numbers start after the last recommen-
dation in the basic investigation).

*¥  The action recommended in recommendation ___ has been accomplished
by (has been forwarded to for action; etc.).
2. If corrective action had been taken on the investigation,

paragraph 4 in example 12 would read:

Example 14 - corrective action taken endorsznient:

4. Subject to the foregoing remarks, the basic proceedings, findings of
fact, opinions, and recommendations of the investigating officer are
ap-~roved.

C. Disciplinary action. Whenever punitive or nonpunitive disciplinary
action is conftemplated or taken respecting an individual as a result of the
incident under inquiry, the action shall be noted in the endorsement of the
convening authority. Discipiinary action shc Id be taken in a timely manner
and should not await the concurrence of higher authority. JAGMAN, § 0209c.

D. Intermediate_routing. After the convening authority endorses the
investigative report, it is made available to all superior commanders having
direct official interest in the recorded facts. The subject matter and facts
found will dictate the routing of the report. Include area coordinators, or
comparable authorities of shore-based activities, as via addressees on the
investigative report if the investigation relates to a subject matter affecting
their area coordination, command responsibility, or claims adjudicating authority
unless they direct otherwise. JAGMAN, § 0209.
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-- The reviewing authority endorses the report similar to the
convening authority, with one addition: The reviewing authority may forward
the report indicating that it contains no direct official interest to the authority.
JAGMAN, § 0209b(1).

E. Additional _information. The reviewing authority shall include any
information known -- or reasonably ascertainable -- at the time of the review
concerning action taken or being taken in the case, but not already contained
in the record or previcus endorsement.

F. Special routing

1. General. Except as provided in JAGMAN, § 0210b, the
complete original record or report of every JAGMAN investigation is routed to
thr Judge Advocate General (JAG), Department of the Navy, 200 Stovall Street,
Alexandria, Virginia 22332-2400. JAGMAN, § 0210a.

2. Investigations requiring special routing -- JAGMAN, § 02i0b:
a. Medical investigations in which the adequacy of medical
care is reasonably in issue and involve significant potential claims, permanent

disability, or death;

b. claims for or against the government (including article
138 claims for redress of injuries);

c. loss of government funds/property (where accountable
officer involved);

d. security violations;

e Marine Corps incidents that are forwarded via the

Commandant, including:

(1) Incidents that may result in extensive media
coverage;

(2) training and operational incidents causing death
or serious injury;

(3) incidents involving lost, missing, damaged, or
dectroyed Marine Corps property;

(4) incidents involving officer misconduct;

(5) incidents or investigations that may require
Headquarters Marine Corps action;

(6) incidents required to be reported to Headquarters
Marine Corps by other directives: and

(7) those in which an advance copy of the investiga-
tion was forwarded via the Commandant to JAG.
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1. Forward one complete copy of the investigation with the
otiginal for each intermediate reviewing authority, and an additional copy for
JAG. JAGMAN, § 0210c.

-- In cases involving death or injury to servicemembers,
JAG receives the original and three copies. JAGMAN, § 0210c.

2. When certain types of incidents are investigated, forward
advance copies of the investigative report as soon as possible. Investigations
requiring advance copies are:

a. Admiralty cases;

b. collisions;

c. loss or stranding of a ship;
d. postal losses;

e. serious incidents;

f. death/serious injury;

g. material property damage; and

claims investigations.

3. In all cases where it is appropriate to forward an advance
copy of an mvestlgatuon to JAG, the advance copy shall be forwarded by an
officer exercising general court-martial convening authority and shall include
that officer's endorsement. JAGMAN, § 0209c(1).

4. All advance copies of Marine Corps investigations shall be
forwarded to JAG via the Commandant after endorsement by an officer
exercising general court-martial convening authority. JAGMAN, § 0209¢(2).

H. Releasing_investigations. Convening and reviewing authorities are

not _authorized to release JAGMAN investigations. The Chief of Naval
Operations (OP-09N) is the release authority for investigations involving
classified information and the Judge Advocate General is the release authority
for all other JAGMAN investigations.




APPENDIX A

CHECKLIST FOR INVESTIGATING OFFICERS

eI AL

INITIAL_ACTION

A. Begin work on the investigation immediately upon hearing that you
are to be appointed investigating officer, whether or not you have
received a formal appointing order.

B. Examine the appointing order carefully to determine the scope of
your investigation.

C. Review all relevant instructions on your investigation, including:

1.

2.

The appointing order.

-- Is the scope of inquiry defined, including sections in
the JAGMAN outlining special investigative requirements?
Are there any special chain of command requirements?

Chapters Il and Vil of the JAGMAN.

D. Decide when sour investigation must be completed and submitted to
the convening authority?

im

Decide the exact purpose and methodology of your investigation.

GATHERING AND RECORDING OF INFORMATION

A INTERVIEWING WITNESSES:

1.

Draw up a list of all possible witnesses, to be supplem:nted
as the investigation proc.eds;

Determine if witnesses are transferring, going on lesve,
hospitalized, or otherwise subject to circumstances w-:ich
might make them inaccessible before review of the investiga-
tion is completed; and

Inform the convening authority, orally, with confirmation in
writing, immediately upon learning that a material witness
might leave the area or otherwise become inaccessible before
review of the investigation is completed.

In some cases, the convening authority may wish to
take appropriate action to prevent the witness from
leaving pending review of the investigation.

Determine which witnesses may be suspected of an offense
under the UCMJ and advise them of the rights against self-
incrimination and the right to counsei, using the form found
in Appendix A-1-m of the JAGMAN.
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10.

11.

12.

Advise each witness, who may have been injured as a result
of the incident being investigated, of the right not to make
a statement with regard to the injury in accordance with
JAGMAN, § 0215b.

Conduct an intensive interview of each witness on the
incident being investigated, covering full knowledge of:

a. Names, places, dates, and events relevant to- the
incident investigated; and

b. other sources of informatiorn on the incident investi-
gated.

Obtain an appropriate, signed Privacy Act statement from the
individuals named in the subject line of the appointing order.
(NOTE: Do_not ask witnesses for their social = curity’
number. The SSN should be obtained from official records,
if needed. The source of the SSN should be stated in the
preliminary statement.)

Record the interview of each witness with detailed notes or
by mechanical means.

Reduce each witness’ statement to a complete and accurate
narrative statement.

Obtain the signature of each witness, under oath and
witnessed, on the narrative statement of the interview.

Review your list of possible witnesses carefully, as supple-
mented, to ensure that you have interviewed all who are
personally available to you.

Attempt to obtain statements from possible witnesses who are
not personally available by message, mail, telephone inter-
view, or other means.

COLLECTION OF DOCUMENTS:

1.

Draw up a list, to be supplemented as the investigation
proceeds, of all possible documents, including as applicable:

a. Copies of relevant rules and regulations;

b. relevant correspondence and messages;

c. personnel records;

d. medical records (clinical and hospital records, death

certificates, etc...);

e. official reports (investigative reports, military police
reports, etc...); and
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f. required forms, such as:

(1)  Perscnnel injury forms for persons injured,
obviously not as a result of their own miscon-
duct;

(2) vehicle accident report forms; and
(3) personnel claims forms.

Examine vyour list of possible documents carefully, as
supplemented, to ensure that you have personally obtained
all that are available.

Attempt to obtain documents which are not personally
available to you by other means (e.g., by requesting that

they be supplied to you by message, telephone, fax, or
mail).

Obtain originals or certified true copies of all documents to
the maximum extent possible.

COLLECTION OF OTHER INFORMATION:

1.

Draw up a list, to be supplemented as the investigation
proceeds, of any other information which may be of assist-

ance to reviewing authorities in understanding the incident
investigated. For example:

a. Real objects (firearms, bullets, etc...); and
b. physical locations (accident sites, etc...).

Examine your list of such information, as supplemented, to
ensure that you have obtained all such information, person-
ally available to you.

Attempt to obtain information not personally available to you

in other ways (e.g., by requesting that it be supplied to
you by message, phone, fax, or mail).

Reduce all such information to a form which can be con-

veniently included in your investigative report (e.g.,
photographs or sketches).

Ensure that any evidence gathered, but not used as an
enclosure to the investigative report, is kept in an identified

place' -- safe from tampering, loss, theft, and damage --
pending review of the investigation.
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PREPARATION OF THE_ INVESTIGATIVE REPORT

A. PRELIMINARY STATEMENT:

1. Include statements detailing:
a. The purpose of your investigation;
b. difficulties encountered in the investigation;
c. conflicts in the evidence and reasons for reliance on

particular information, if any;

d. reasons for any delays;

e. failure to advise individuals of article 31, Privacy Act,
injury/disease rights;

f. assistance received in conducting the investigation;

g. efforts to obtain possible statements of witnesses,
documents, and other evidence which you were unable
to obtain;

h. efforts to preserve evidence pending review of the

investigation; and

i methods of obtaining social security numbers contained
in the report.

2. If a possible claim is involved, include the appropriate
"attorney work product” language required by JAGMAN,
§§ 0211c & 0214c.

B. FINDINGS OF FACT:

1. Distinguish in your own mind the differences among the
terms "fact," "opinion," and "recommendation."
NOTE: The following may be helpful:

a. A "fact" is something_that is or happens (e.g., "the
truck's brakes were nonfunctional at the time of the
accident").

b. An "opinion" is a value judgment on a_fact (e.g., "the

nonfunctioning of the truck's brakes was the primary
cause of the accident").

c. A "recommendation” is a proposal mtade on the basis of
an opinion (e.g., "that the command issue an instruc-
tion to ensure that no truck be allowed to operate
without functional brakes").
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Conduct an evaluation of evidence or lack of evidence
(negative finding of fact).

Compare with the special fact-finding requirements pertaining
to specific incidents addressed in the JAGMAN.

Be specific as to times, places, and events.

Identify person(s) connected with the incident by grade c¢-
rate, service number, organization, occupation or business,
and residence.

Make appropriate findings of fact for all relevant facts
considered when preparing the report.

Your personal observations are not, in and of
themselves, sufficient to support a finding of fact. If
you have made relevant "personal observations," reduce
them to a statement signed and sworn to by yourself
and include the statement as an enclosure.

After each finding of fact, reference the enclosures to the
report which support the finding of fact.

Ensure that every enclosure is used in support of at least
one finding of fact. (Delete any enclosure which is not.)

Ensure that, when read together, the findings of fact tell

the whole story of the incident investigated without a reading
of the enclosures.

C. OPINIONS:

1.

Ensure that each of your opinions is an opinion and not a
finding of fact or recommendation.

Ensure that each opinion references the finding(s) of fact
that support it.

Ensure that you have rendered those opinions required by
the appointing order or the JAGMAN as well as any others
you might feel are appropriate.

Iin cases involving the death of a servicemember, it is
forbidden to render any opinion concerning line of
duty. Also, misconduct (as defined in the JAGMAN)
shall not be attributed to the deceased servicemember.




RECOMMENDATIONS:

1. Ensure that each of your recommendations is a recommen-
dation and not a finding of fact or opinion.

2. Ensure that each recommendation is logical and consistent
with the findings of fact and opinions.

3. Address those recommendations specifically required by the
appointing order or the JAGMAN and any others considered
appropriate.

4, Recommend any appropriate corrective, disciplinary, or
administrative action.

a. Enclose a signed, sworn charge sheet if you recom-
mended court-martial. DO NOT INFORM AN ACCUSED

OF RECOMMENDED CHARGES UNLESS YOU _ARE
DIRECTED _TO DO _SO BY THE PROPER AUTHORITY.

b. Draft a punitive letter of reprimand, if recommended.
ENCLOSURES:

-- Include the following documents as enclosures to the investi-
gative report:

a. Appointing order;

b. doctor's statement and/or copies of medical records as
to the extent of the injuries;

c. copies of private medical bills, if reimbursement may be
claimed;
d. autopsy report and, where available, autopsy protocol

(in death cases);

e. report of coroner's inquest or medical examiner's report
(in death cases);

f. laboratory reports, if any;
g. reservists' orders, if applicable;
h. statements or affidavits of withesses or others;

i. statement of investigating officer, if applicable;
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m.

necessary photographs and/or diagrams, properly
identified and labeled;

local regulations, if applicable;

exhibit material to support investigating officer's
findings and opinions; and

signed original Privacy Act statemerts.

ONCLUDING ACTION

A. Have you stretched your imagination to the utmost in gathering
and recording all possible information on the incident investigated?

B. Have you checked and double-checked to ensure that your findings
of fact, opinions, recommendations, and enclosures are in proper
order?

C. Have you carefully proofread your investigative report to guard

against embarrassing clerical errors?
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Civil Law

LO Study Guide

Rev. 6/91
CHAPTER I

COURTS OF INQUIRY AND
INVESTIGATIONS REQUIRED TO CONDUCT A HEARING

PART A - PARTY TO AN INVESTIGATION

0201 PARTIES. Other than conducting a hearing, the common thread
that runs between a court of inquiry and an investigation required to conduct
a hearing is the concept of "parties."

A. Definition. A "party" is a person subject to the UCMJ who has
properly been designated as such in connection with a court of inquiry or an
investigation required to conduct a hearing whose conduct is the subject of the

inquiry or who has a direct interest in the inquiry. Upon request, an
employee of the Department of Defense having a direct interest in the subject

of the inquiry must be designated as a party. Designation as a party affords
that individual a hearing on possible adverse information concerning him.
JAGMAN, § 0205a; JAGINST 5830.1.

1. &mgg_t__qt_mgm A person s conduct or performance is
"subject to mqwry when that person is involved in the incident under
investigation in such a way that disciplinary action may follow, that rights or
privileges may be adversely affected, or that personal reputation or professional
standing may be jeopardized. JAGMAM, § 0205b.

2. Direct interest. A person has a "direct interest" in the
subject of inquiry when:

a. The findings, opinions, or recommendations may, in
view of his relation to the incident or circumstances under investigation, reflect
questionable or unsatisfactory conduct or performance of duty; or

b. the findings, opinions, or recommendations may relate
to a matter over which the person has a duty or a right to exercise control.
JAGMAN, § 0205c.

B. designate. The convening authority of the court of
inquiry or investigation required to conduct a hearing may designate parties,
or the fact-finding body may be expressly authorized by the convening
authority to designate parties. JAGMAN, § 0204; JAGINST 5830.1.

C. Rights of a party. A person designated as a party before a court
of inquiry or an investigation required to conduct a hearing, has the following
rights:

1. To be given due notice of such designation [JAGMAN,
§ 0204d(1)];
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2. to be present during the proceedings, except when the
investigation is cleared for deliberations [JAGMAN, § 0204d(2)];

3. to be represented by counsel [JAGMAN, § 0204d(3)];

-- Only a "party" is entitled to be represented by
counsel. Military parties and, in very limited circumstances, civilians who are
designated as parties will be app-~inted Art. 27(b), UCMJ, certified military
counsel; however, any party may be represented by civilian counsel at his/her
own expense.

4. to be informed of the purpose of the investigation and be
provided with a copy of the appointing order [JAGINST 5830.1, encl. (1),
para. 9d(4); encl (2), para. 9d(4)];

5. to examine and object to the introduction of physical and
documentary evidence and written statements [JAGMAN, § 0204d(4)];

6. to object to the testimony of witnesses and to cross-examine
witnesses other than his own [JAGMAN, § 0204d(5)];

7. to request that the court of inquiry or investigation obtain
documents and testimony of witnesses, or pursue additional areas of inquiry

[JAGINST 5830.1, encl. (1), para. 9d(7); encl. (2), para. 9d(7)];
8. to introduce evidence [JAGMAN, § 0204d(6)];

9. to testify at his own request, but not be called as a witness
[JAGMAN, § 0204d(7); JAGINST 5830.1, encl. (1), para. 9d(9); encl. (2),
para. 9d(9)];

10.  to refuse to incriminate himself and, if accused or suspected
of an offense, to be informed of the nature of the accusation and advised that
no statement regarding the offense of which he is accused or suspected is
required, and that any statement made by him may be used as evidence against
him in a trial by court-martial [JAGMAN, § 0204d(8)];

11. to make a voluntary statement, oral or written, sworn or
unsworn, to be included in the record of proceedings [JAGMAN, § 0204d(9);
JAGINST 5830.1, encl. (1), para. 9d(11); encl. (2), para. 9d(11)];

12. to make an argument at the conclusion of presentation of
evidence [JAGMAN, § 0204d(10)];

13. to be properly advised concerning the Privacy Act of 1974
[JAGMAN, § 0204d(11)]; and

14. to challenge members of the court of inquiry and the
investigating officer or, when assigned, the president and any member of the
investigation required to conduct a hearing for cause [JAGMAN, § 0204d(12)].

D. Chart. The following chart sets forth the circumstances under
which particular fact-finding bodies may designate parties as well as who may
be designated (e.g., military and/or civilian personnel). JAGMAN, §§ 0205,
0204; JAGINST 5830.1.
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PART B - FACT-FINDING BODIES REQUIRED TO CONDUCT A HEARING

0202 COURT OF INQUIRY. The court of inquiry is the traditional means
by which serious military incidents have been investigated. Originally adopted
by the British Aimy, it has remained in its present form with only slight
modifications since the adoption of the Articles of War of 1786. A court of
inquiry is not a court in the sense the term is used today; rather, it is a
board of senior officers charged with searching out, developing, assembling,
analyzing, and recording all available information concerning the incident under
investigation. When directed by the convening authority, the court will offer
opinions and recommendations about an incident. JAGINST 5830.1.

-- Principal characteristics. The principal characteristics of a court
of inquiry are listed below.

1. The court is convened by any person authorized to convene
a general court-martial or by any person designated by the Secretary of the
Navy [JAGMAN, § 0204b(1); Art. 135(a), UCMJ; JAGINST 5830.1, encl. (1),
para. 2].

2, It consists of three or more commissioned officers. When
practicable, the senior member, who is the president of the court, should be
at least an 0-4. All members should also be senior to any person whose
conduct is subject to inquiry. [JAGMAN, § 0204b(2); Art. 135(b), UCMJ;
JAGINST 5830.1, encl. (1), para. 3a].

3. Legal counsel, certified under article 27(b) and sworn under
article 42(a), appointed for the court and under the direct supervision of the
president of the court, assists in matters of law, presenting evidence, and in
keeping and preparing the record. Counsel does not perform as a prosecutor,
but must ensure that all the evidence is presented to the court of inquiry.
JAGMAN, § 0204b(2); JAGINST 5830.1, encl. (1), para. 2b(3).

4, The court is convened by written appointing order, the
contents of which are much the same as those discussed in Chapter |I. The
required contents, along with an example, can be found in JAGINST 5830.1,
encl. (1), para. 4, and encl. (3).

5. All testimony is under oath (except for a person designated
as a party who may make an unsworn statement) and transcribed verbatim.
JAGMAN, § 0204b(3); Art. 135(f), UCMJ; JAGINST 5830.1, encl. (1), paras.
10e(1) and 14.

6. Using a formal hearing procedure, witnesses and evidence are
presented in the following order after opening statements are made: counsel
for the court; a party; counsel for the court in rebuttal; and, subsequently,
as requested by the court. After testimony and statements by the parties, if
any, counsel for the court and counsel for the parties may present argu-
ment. JAGMAN, § 0204b(4); JAGINST 5830.1, encl. (1), para. 10.
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a. Although a court of inquiry uses a formal hearing
procedure, it is administrative not judicial. @ Therefore, as in any other
administrative fact-finding body, the Military Rules of Evidence (Mil. R. Evid.)
will not be followed, except for:

(1) Mil. R. Evid. 301, self-incrimination;

(2) Mil. R. Evid. 302, mental examination;

(3) Mil. R. Evid. 303, degrading questions;

(4) Mil. R. Evid. 501-504, dealing with privileges;
(5) Mil. R. Evid. 505, classified information;

(6) Mil. R. Evid. 506, government information other

than classified information;
(7) Mil. R. Evid. 507, informants.

b. The cour: is held to the same burdens of proof,
"preponderance of evidence” and "clear and convincing,” as discussed in
Chapter 1 of this study guide.

7. A person subject to the UCMJ whose conduct is subject to
inquiry must be designated a party. JAGMAN, §§ 0204b(5), 0205; JAGINST
5830.1, encl. (1), para. 9.

8. Upon request, a person subject to the UCMJ (or a DoD
employee who has a direct interest in the subject of inquiry) must be
designated a party. JAGMAN, §§ 0204b(6), 0205; JAGINST 5830.1, encl. (1),
para. 9.

9. A court of inquiry has the power to subpoena civilian
witnesses, who may be summoned to appear and testify before the court the
same as at trial by court-martial. JAGMAN, § 0204b(7); R.C.M. 703(e)(2);
JAGINST 5830.1, encl. (1), para. 12.

0203 INVESTIGATIONS REQUIRED TO CONDUCT A HEARING. The
investigation required to conduct a hearing is intended to be an intermediate
step between an investigation not requiring a hearing and a court of inquiry.
Such investigations are used, for example, when a hearing with sworn
testimony is desired or designation of parties may be required, but only a
single investigating officer is necessary to conduct the hearing. JAGINST
5830.1.

- Principal characteristics. The principal characteristics of an
investigation required to conduct a hearing are listed below.

1. The investigation is convened by any person authorized to
convene a general or special court-martial. JAGMAN, § 0204c(1); JAGINST
5830.1, encl. (2), para. 2.
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2. It consists of one or more commissioned officers. JAGMAN,
§ 0204c(2).

-- The investigation should normally be composed of a
single officer; however, if multiple members are considered desirable, a court
of inquiry should be considered. JAGINST 5830.1, encl. (2), para. 3.

(1) One-officer investigation required to conduct a
hearing. Normally, it consists of one commissioned officer, but a Department

of the Navy (DON) civilian employee may be used if appropriate. The investi-
gating officer (10) should be senior to any designated party and at least an
0-4 or GS-13. JAGINST 5830.1, encl. (2), para. 3a.

(2) Multiple membership of an investigation required
to conduct a hearing. It may consist of two or more commissioned officers with
the senior member, who will be the president of the board, at least an 0-4.
If appropriate, warrant officers, senior enlisted, or DON civilian employees may
be assigned as members, in addition to at least one commissioned officer. No
member of the board should be junior in rank to any person whose conduct or
performance of duty is subject to inquiry. JAGINST 5830.1, encl. (2), para.
3b.

3. Legal counsel should be appointed for the proceedings, with
duties and requirements identical to those for a court of inquiry (see sec. 0202
A.3, above). JAGMAN, § 0204c(2); JAGINST 5830.1, encl. (2), para. 3c.

4. The investigaton is convened by written appointing order.
The required contents, along with an example, can be found in JAGINST
5830.1, encl. (2), para. 4, and encl. (4).

5. All  testimony is under oath and all proceedings are
transcribed verbatim. JAGMAN, § 0204c(3); JAGINST 5830.1, encl. (2), paras.
10e(2) and 14b.

6. A formal hearing procedure, similar to the court of inquiry,
is used (see sec. 0202, A.6, above). JAGMAN, § 0204c(4); JAGINST 5830.1,
encl. (1), para. 10.

7. The convening authority may designate those persons whose
conduct is subject to inquiry or who have a direct interest in the subject of
inquiry as parties in the convening order. JAGMAN, §§ 0204c(5), 0205;
JAGINST 5830.1, encl. (2), para. 9.

8. The conveﬁing authority may authorize the fact-finding body
to designate parties during the proceedings. JAGMAN, §§ 0204c(6), 0205;
JAGINST 5830.1, encl. (2), para. 3d(6).

9. Unless convened to investigate a claim under Art. 139, UCMJ,
and JAGMAN, chapter IV, an investigation does not possess the power to
subpoena civilian witnesses. JAGMAN, § 0204c(6); JAGINST 5830.1, encl. (2),
para. 12(a).




0204 USES OF THE RECORD OF INVESTIGATION

A. Nonjudicial punishment (NJP)

1. If an individual is accorded the rights of a party with
respect to the act or omission under investigation, punishment may be imposed
without further proceedings. The individual may, however, submit any matter
in defense, extenuation, or mitigation. JAGMAN, §§ 0110d, 0209c; JAGINST
5830.1, encl. (1), para. 9d(1); encl. (2}, para. 9d(1).

2. If an individual has not been accorded the rights of a pa-ty,
a hearing conducted in accordance with paragraph 4 of Part V, MCM, 1984,
must be conducted before punishment is imposed. JAGMAN, §§ 0110d, 0209c;
JAGINST 5830.1, encl. (1), para. 9d(1); encl. (2), para. 9d(1).

B. General court-martial (GCM). In cases where a GCM is contem-
plated, it is sometimes possible to use the record of a court of inquiry in lieu
of a formal pretrial investigation of the offenses. Normally, the convening of
a separate article 32 investigation is the most efficient method for bringing an
accused to trial. JAGMAN, § 0209¢c; JAGINST 5830.1, encl. (1), para. 9d(3);
Art. 32(c), UCMJ; R.C.M. 405(b).

PART C - SELECTION OF FACT-FINDING BODIES

0205 PRELIMINARY CONSIDERATIONS. Deciding which type of fact-
finding body to convene depends upon the purpose of the inquiry, the relative
seriousness of the subject under inquiry, the complexity of the factual issues
involved, the time allotted for completion of the investigation, and the nature
and extent of powers required to conduct the investigation. The type of fact-
finding body selected is left to the judgment and discretion of the officer in
command. Before convening an investigation, the convening authority must
consider the powers the fact-finding body will require and the desirability of
designating parties. If the subject of the inquiry involves disputed issues of
fact and a risk of substantial injustice if an individual is not afforded the
rights of a party, a court of inquiry or an investigation required to conduct
a hearing should be ordered. If the ability to subpoena witnesses is
necessary, a court of inquiry should be convened.

0206 MAJOR INCIDENTS. If the subject of the investigation is a major
incident, a court of inquiry should be convened. For less serious cases, an
investigation not requiring a hearing will normally be adequate.

A. Major incidents defined. Section 0202a(3) of the JAG Manual
describes a major incident as "[A]ln extraordinary incident occurring during the
course of official duties ... where the circumstances suggest a significant
departure from the expected level of professionalism, leadership, judgment,
communication, state of material readiness, or other relevant standard” resulting
in:
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1. Multiple deaths

-- "If at any time during the course of an investigation
into a major incident it appears ... that the intentional acts of a deceased
servicemember were a contributing cause to the incident,” JAG will be notified
and the appropriate safeguards will be implemented to ensure a fair hearing
regarding the deceased member's actions. JAGMAN, § 0207b(4).

2. Substantial property loss

-- Substantial property loss is that which greatly exceeds
what is normally encountered in the course of day-to-day operations.

3. Substantial harm to the environment

-- Substantial harm is that which greatly exceeds what is
normally encountered in the course of day-to-day operations.

4. These cases are often accompanied by national public/press
interest and significant congressional attention, as well as having the potentisl
of undermining public confidence in the naval service. It may be apparent

when first reported that the case is a major incident, or it may emerge as
additional facts become known.

B. Death cases. Notwithstanding the fact that a death case may not
be a major incident as defined, the circumstances surrounding the death or
resulting media attention may warrant the convening of a court of inquiry or
investigation required to conduct a hearing as the appropriate means of
investigating the incident. JAGMAN, § 0226¢(2).

C. Cognizance over major incidents. The first flag or general officer
exercising general court-martial convening authority over the incident or in the
chain of command, or any superior flag or general officer, will take immediate
control over the case as the convening authority. If the convening authority
determines that an incident initially considered major is not, or that a court of
inquiry is not warranted under the circumstances, those conclusions must be
reported to the next flag or general officer in the chain of command before
any other type of investigation is convened. JAGMAN, §§ 0207b(2) and (3).

D. Preliminary investigation of major incidents. Because investigating
major incidents is sometimes complicated by the premature appointment of a

board of inquiry or investigation required to conduct a hearing, the convening
authority may wish to initially convene a one-officer investigation not required
to conduct a hearing to immediately begin to collect and preserve evidence and
locate and interview witnesses. In order to decide which course of action to
pursue, the convening authority should set a specific date for the investigating
officer to submit an interim oral report. Summaries of testimony or evidence
developed by the investigating officer may be used as an aid by any
subsequent investigative body, and the initial investigating officer may be
detailed to assist the fact-finding body.




Convening authority support

1. Courts of inquiry and investigations required to conduct a
hearing are only used to investigate the most serious incidents. These
incidents frequently have extraordinary media and congressional interest, and
considerable pressure is often exerted to complete the investigation in a limited
period of time. Because of the nature of these inv -tigations, convening
authorities are tasked with providing support for the ir -stigation. Personnel
assigned to support these investigations are under the command of the
president of the court of inquiry or the investigating officer in an investigation
requiring a hearing. The investigation becomes the primary duty of all support
personnel.

2. The following types of support will be provided when
appropriate:

a. Technical advisers;

b. court reporters;

c. interpreters;

d. evidence custodians;

e. security;

f. administrative support personnel;

g. public affairs officers; and

h. messages. If the investigation requires transmitting or

receiving information electronically, it may be necessary to assign a temporary
plain language address to ensure that information sent or received is not widely
disseminated. JAGINST 5830.1.
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CHAPTER Il
LINE OF DUTY/MISCONDUCT DETERMINATIONS

0301 GENERAL. To assist in the administration of naval personnel, the
commanding officer is required to inquire into certain cases of injury, disease,
or death incurred by members of his command. When these inquiries are
conducted, the commanding officer is required to make what is referred to as
line of duty (LOD)/misconduct determinations. As in most matters, the type
of inquiry and the degree of formality of the report will depend upon the
circumstances of each case.

A. Responsibility to convene. Normally, the commanding officer of the
servicemember involved is responsible for making the determination as to the
type of, and necessity for, inquiry required,

1. If a servicemember is injured and admitted to a naval
hospital, the commanding officer of the naval hospital shall, if no investigation
has been ordered, report the matter to the local area coordinator or other
comparable authority who shall take action to cause an investigation to be
conducted. JAGMAN, § 0206d.

2. Section 0105 of the Civil Law Study Guide and section 0206

of the JAG Manual describe when investigations are convened by a command
other than the servicemember's.

B. why LOD/misconduct determinations are required. The results of
the inquiry and the subsequent LOD/misconduct determination can affect several
benefits and/or rights administered by the Department of the Navy to which
the injured party may be entitled, including, inter alia:

1. Extension of enlistment;

2. longevity and retirement multiplier;

3. forfeiture of pay; and

4, disability retirement and severance pay.

This report may also be made available to the Department of

Veterans' Affairs to assist them in making determinations concerning Veterans'
Administration benefits.
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0302 WHEN LOD/MISCONDUCT DETERMINATIONS ARE REQUIRED

A. Injury or disease. Findings concerning LOD/misconduct must be
made in every case in which a member of the naval service incurs a disease or

injury that:

1. Might result in permanent disability; or

2. results in the physical inability to perform duty for a period
exceeding 24 hours (as distinguished from a period of hospitalization for
evaluation or observation). JAGMAN, § 0215.

B. Death. Opinions concerning line of duty are prohibited in death
cases. Misconduct, as defined in JAGMAN, § 0218, shall not be attributed to
a deceased member. If such an opinion has been made or recorded after the
incurrence of an injury, but before death, the convening or reviewing
authority will note the error and its lack o ‘alidity in the endorsement.
JAGMAN, § 0226b(1).

-- Because Federal agencies (especially the Department of
Veterans' Affairs) must make determinations with respect to survivor benefits,
all significant and relevant facts sha!l be recorded in a timely manner when the
command is required to investigate the death of a member. JAGMAN,
§ 0226b(1).

C. Reseryists. Incidents involving injury or death oc~urring during
a period of annual training or inactive duty training (drill), or those occurring
while traveling directly to or from places where members are performing or
have performed such duty, or any case involving a question of whether a
disease or injury was incurred during a period of annual training, inactive
duty training (drill), or travel, shall be investigated. JAGMAN, § 0239.

0303 GENERAL TERMS

A. "Active seryice". This term, as it is used in the general rules
concerning LOD/misconduct below, includes "full-time duty in the naval service,
extended active duty, active duty for training, leave or liberty from any of the
foregoing, and inactive duty training." JAGMAN, § 0217b.

B. Burden of proof

1. Preponderance. Findings of fact must be supported by a
preponderance of the evidence which is created when there is more evidence
offered in support of a proposition then opposed to it. JAGMAN, § 0213b(1).

2. Clear and convincing. To rebut either the presumption that
an injury or disease was incurred in the line of duty or the presumption of
mental responsibility when the question has been raised requires clear and
convincing evidence. Clear and convincing means a degree of proof beyond the
preponderance of evidence discussed above, should leave no reasonable doubt
in the minds of those considering the facts, and should create a firm belief or
conviction. It is that degree of proof that is intermediate, being more than
a preponderance, but not reaching the extent of certainty as beyond any
reasonable doubt. JAGMAN, § 0213b(2).
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0304 WHAT CONSTITUTES LINE OF DUTY

A, Presumption. Sections 0217a and ¢ of the JAG Manual state that
an injury or disease incurred by naval personnel while in active service is
presumed to have been incurred "in line of duty" unless there is clear and

convincing evidence that it was incurred:

1. While absent without leave, and such absence materially
interfered with the performance of required military duties;

a. Special _unauthorized absence_(UA)_ rule. Whether
absence without leave "materially interferes” with the performance of required
military duties necessarily depends upon the facts of each situation applying
a standard of reality and common sense. No definite rule can be formulated
as to what constitutes "material interference."

(1) Generally speaking, absence in_excess of twenty-
four hours constitutes a material interference unless there is evidence to
establish the contrary.

(2) An absence less _than twenty-four hours will not
be considered a material interference without clear and convincing evidence to
establish the contrary.

A statement of the individual's commanding officer,
division officer, or other responsible official, and any other available evidence
to indicate whether the absence constituted a material interference with the
performance of required military duties, should be included in the record
whenever appropriate. JAGMAN, §§ 0217a(3), 0217d(1).

b. It should be noted that, under 10 U.S.C. § 1207
(1982), a member is ineligible for physical-disability retirement or severance
benefits from the armed forces if his disability was incurred during a UA
period, regardless of the length of such absence and regardless of whether
such absence constituted a material interference with the performance of his
required military duties. JAGMAN, § 0217d(2).

2. while confined under sentence of a court-martial that included
an unremitted dishonorable discharge [JAGMAN, § 0217a(4)];

3. while confined under sentence of a civil court following
conviction of an offense that is defined as a felony by the law of the
jurisdiction where convicted [JAGMAN, § 0217a(5)];

4. while avoiding duty by deserting the service [JAGMAN,
§ 0217a(2)]; or

5. as a result of the member's own misconduct, as defined in
JAGMAN, § 0218 [JAGMAN, § 0217a(1)].
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0305 WHAT CONSTITUTES MISCONDUCT

A. Presumption. Sections 0218a and b of the JAG Manual state that
an injury or disease suffered by a member of the naval service is presumed not
to be the result of his own misconduct unless there is clear and convincing
evidence that:

1. The injury was intentionally incurred; or
2. the injury was the result of grossly negligent conduct that
demonstrates a reckless disregard for the foreseeable and likely consequences.
a. Foreseeability: A person of ordinary intelligence and
prudence should reaschably have anticipated the danger created by the
negligent act. [Injury or disease from a course of conduct is foreseeable if,

according to ordinary and usual experience, injury or disease is the probable
result of that conduct.

b. Gross negligence: A conscious and voluntary act, or
omission, which is likely to result in grave injury of which the member is
aware. It involves a willful, wanton, or reckless disregard for the life,

safety, and well-being of self or others. Simple or ordinary negligence, or
carelessness, standing alone, does not constitute misconduct.

c. The fact that the conduct violated a law, regulation,
or order, or was engaged in while intoxicated, does not, of itself, constitute
a basis for a determination of misconduct. JAGMAN, § 0218a.

B. Military duty and misconduct. "Misconduct” can never be "in line

of duty.” Thus, a finding that an injury was the result of the member's own
"misconduct” must be accompanied by a finding that the injury was incurred
"not in line of duty." Accordingly, if a servicemember is properly performing
his military duty and is injured as a result of that duty, a "misconduct”
finding would be erroneous since no military duty can require a servicemember
to commit an act which would constitute "misconduct.” JAGMAN, § 0219a.

C. Special rules

1. Intoxication - JAGMAN, § 0221a. Intoxication (impairment)
is a factor in many of the injuries in which misconduct is found and is often
coupled with evidence of recklessness or disorderly conduct.

a. Intoxication may be produced by alcohol, drugs, or
inhalation of fumes, gas, or vapor.

] b. In order for intoxication alone to be the basis for a
misconduct finding, there must be a clear showing that the following three
elements existed:

) _ (1) The member’'s physical or mental faculties were
impaired due to intoxication at the time of the injury;




(2) the extent of such impairment; and

(3) the impairment was the proximate cause of the
injury.

-- Proximate cause is that conduct which, in
a natural and continuous sequence unbroken by any efficient intervening cause,
produces injury, and without which the result would not have occurred.

c. Careful attention must be paid to the facts of each
case, especially when the blood alcohol content of the injured member is above
that constituting a legal state of intoxication in the particular jurisdiction
(normally 0.10% BAC). A showing of a blood alcohol level of above .10 mg/di
will, in many cases, be sufficient to satisfy the first two elements; however,
additional evidence should be sought in determining whether or not there
existed any physical impairment which directly contributed to the injury of the
servicemember. The investigation should include a description of the
servicemember's general appearance, along with information regarding whether
the member staggered or otherwise displayed a lack of coordination, was
belligerent or incoherent, or displayed slow reflexes or slurred speech.

2. Alcohol and drug-induced disease. Inability to perform duty
resulting from a disease that is directly attributable to a specific, prior,
proximate, and related intemperate use of alcohol or habit-forming drugs is the
result of misconduct and, therefore, not in the line of duty. JAGMAN,
§ 0221b.

3. Refusal of medical or dental treatment. if a member
unreasonably refuses to submit to medical, surgical, or dental treatment, any
disability that proximately results from such refusal shall be deemed to have
been incurred as a result of the member's own misconduct. JAGMAN, § 0222a.

4. Venereal disease. Any disability resulting from venereal
disease is the result of misconduct if the member has not complied with the

regulations that require reporting and receiving treatment for such disease.
JAGMAN, § 0222b.

D. Mental responsibility. A member may not be held responsible for
his acts and their foreseeable consequences if, as the result of a mental defect,
disease, or derangement, he was unable to comprehend the nature of such acts
or to control his actions. |In the absence of evidence to the contrary, it is

presumed that all persons are mentally responsible for their acts. JAGMAN,
§§ 0220a and b.

1. Because of this presumption, it is not necessary to present
evidence of mental responsibility uniess:

a. The question is razised by the facts developed by the
investigation; or

b. the question is raised by the nature of the incident
itself.
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2. If either (a) or (b) above is present, the presumption of
mental responsibility ceases to exist and the investigation must clearly and
convincingly establish the member's mental responsibility before an adverse
determination can be made.

3. Where an act resulting in injury or disease is committed by
a mentally incompetent person, that person is not responsible for that act and
the injury or disease incurred as the result of such an act is "not due to
misc  ‘act.”

-- The term "mentally incompetent” means that, as a result
of mental defect, disease, or derangement, the person involved was, at the time
of the act, unable to comprehend the nature of such act or to control his
actions. Also covered is the concept that a person may not be held responsible
for his acts or their foreseeable consequences if, as the result of a mental
condition not amounting to a defect, disease, or derangement -- and not itse!f
the result of prior misconduct -- he was, at the time, unable to comprehend
the nature of such acts and to control his actions. However, where the
impairment of mental faculties is the result of the servicemember's misconduct
(e.g., the voluntary and unlawful ingestion of a hallucinogenic drug), the
injuries would be deemed to have been incurred as a result of the person's
misconduct.

4. Sujcide attempts. Because of the strong instinct for self-
preservation, an unsuccessful, but bona fide, attempt to kill oneself creates a
strong inference of lack of mental responsibility. JAGMAN, § 0220c.

- In all cases of attempted suicide, evidence bearing on
the mental condition of the injured person shall be obtained. This includes all
available evidence as to social background, actions, and moods immediately prior
to the attempt, any troubles that might have motivated the incident, and any
pertinent examination or counseling session. JAGMAN, § 0229i.

5. Suicidal gestures and malingering. Self-inflicted injury not
prompted by a serious intent to die is, at most, a suicidal gesture and such

injury, unless lack of mental responsibility is otherwise shown, is deemed to
be incurred as a result of the member's own misconduct. The mere act alone
does not raise a question of mental responsibility because there is no intent to
take one's own life, the intent was to achieve some secondary gain (e.g., a
Marine cutting off his trigger finger to avoid combat). JAGMAN, § 0220c.

0306 RELATIONSHIP BETWEEN MISCONDUCT AND LINE OF DUTY

A. Determinations. @ There are only three possible determinations.
JAGMAN, § 0219b.

1. In line of duty, not due to member's own misconduct

(LOD/NDOM).




2. Not in line of duty, not due to member's own misconduct
(NLOD/NDOM) .

a. This determination would occur when misconduct is not
involved, but an injury or disease is contracted by a servicemember which falls
within one of four other exceptions to the LOD presumption (desertion; UA;
confinement as a result of a civilian conviction; or confinement pursuant to
sentence by a general court-martial that included an unremitted dishonorable
discharge).

b. Example: A servicemember has been UA for 8 months
and is injured while lawfully crossing a street. The injuries were not the
result of negligence.

3 Not in line of duty., due to member's own misconduct

(NLOD/DOM). A determination of "misconduct” always requires a determination
of "not in the line of duty."

B. Disciplinary action. An adverse determination as to misconduct or
line of duty is not a punitive measure. Disciplinary action, if warranted, shall
be taken independently of any such determination. A favorable determination
as to LOD/misconduct does not preclude separate disciplinary action, nor is
such a finding binding on any Issue of guilt or innocence in any disciplinary
proceeding. The loss of rights or benefits resulting from an adverse
determination may be relevant and, at the request of the accused, admissible

as a matter in extenuation and mitigation in a disciplinary proceeding.
JAGMAN, § 0223.

0307 RECORDING LOD/MISCOMDUCT DETERMINATIONS. The inquiry
into, and findings concerning, injuries or disease can be recorded in one of
three ways:

A. Health and dental record entries - JAGMAN, § 0224a. Use health
and dental record when:

1. The member's physical inability to perform duty exceeds 24
hours; and

2. the medical representative and commanding officer agree that
the injury or disease:

a. is not likely to result in permanent disability, and

b. was incurred "in line of duty" and "not as a result of
] . " y
the member's own misconduct.

B. Form reports - JAGMAN, § 0224b.

1. Use an injury report form (NAVJAG Form 5800/15) when all
of the following conditions are met:

a. In the opinion of the medical representative, as
concurred in by the commanding officer, the injury or disease was incurred “in
the line of duty" and "not as a result of the member's own misconduct”; and
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b. in the opinion of the medical officer, a permanent or
permanent partial disability will likely result; and

c. a fact-finding body is not required under the JAG
Manual and is not otherwise contemplated.
2. In any case, even if a health and dental record entry would
suffice, a form report may be made to the Judge Advocate General if there
appears to be any reason for maintaining a record in that office.

3. Send the form report to JAG via a general court-martial
convening authority for review. (JAG returns many forms, either because they
are not filled in as required or they were not forwarded via the general court-
martial convening authority or the Commandant of the Marine Corps, as
appropriate.)

4, Self-inflicted injuries. Never use a form report when an
injury is self inflicted, either intentionally or accidentally, since a finding of
misconduct often results in either case.

C. JAGMAN investigation - JAGMAN, § 0224c. A fact-finding body
must be convened, and the commanding officer must make findings concerning
misconduct and line of duty in any case in which:

1. The injury was incurred under circumstances that suggest a
finding of "misconduct” might result;

2. the injury was incurred under circumstances that suggest a
finding of "not in line of duty” might result;

3. there is a reasonable chance of permanent disability, and the
commanding officer considers the appointment of a fact-finding body the
appropriate means to ensure an adequate official record is made concerning the
circumstances surrounding the incident; or

4. the injured party is a member of the Naval or Marine Corps
Reserve, and the commanding officer determines an investigation to be the
appropriate means for recording the circumstances.

0308 ACTION BY REVIEWING AUTHORITIES
A. Conyening _authority's action. The convening authority must

specifically comment on the LOD/misconduct opinion and take one of the
following actions:

1. The convening authority must approve, disapprove, or modify
the opinion expressed by the fact-finding body by simply stating his conclusion
in the endorsement; or

2. if, upon review of the report or record, the convening (or
higher) authority believes the injury or disease was incurred pot "in line of
duty” and due to the member's own misconduct, the member may be (this is
not a requirement) afforded an opportunity to submit any desired information.
JAGMAN, § 0225a(2).
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a. If provided the opportunity to submit additional
‘ information, the member shall be advised that:

(1)  No statement against his interest relating to the
origin, incurrence, or aggravation of any disease or injury suffered need be
made [JAGMAN, §§ 0215b, 0225a(2)(a)]; and

(2) if the member is suspected of having committed
an offense, he shall be so advised, as required by Art. 31(b), UCMJ
[JAGMAN, 8§ 0213c(2), 0225a(2)(b)].

b. If the member elects not to provide further information,
that election shall be set forth in the reviewing authority's endorsement.

B. Seryvice record entries. The convening authority should ensure
that appropriate time lost, enlistment extension, and similar entries are made
in service and/or medical records before forwarding the report of investigation
of an injury concluded to have been incurred not in line of duty. In the
event the NLOD opinion is later disapproved by the officer exercising general
court-martial convening authority, corrective entries can be made at that time.

0309 FORWARDING. Unless the convening authority is empowered to
convene general courts-martial, the record or report shall be forwarded to an
officer exercising general court-martial jurisdiction. JAGMAN, § 0225b.

A. General court-martial authority's actien. This officer may take any

action on the report that could have been taken by the convening authority.

‘ With respect to conclusions concerning misconduct and line of duty, he shall
indicate his approval, disapproval, or modification of such conclusions unless

he returns the record for further inquiry. A copy of this action shall be

forwarded to the commanding officer of the member concerned so that

appropriate entries may be made in the service and medical records. JAGMAN,
§ 0225b.

B. Subsequent reviews. Reviewing authorities subsequent to the
officer exercising general court-martial jurisdiction need neither comment nor
record approval or disapproval of the prior actions concerning line of duty and

misconduct.

0310 INVESTIGATIVE REQUIREMENTS FOR SPECIFIC INCIDENTS. The
investigating officer should be aware of particular problem areas in LOD/
misconduct investigations. ~ xamples of situations commonly encountered are

listed below, along with a listing of various factors that should be included in
investigative reports. The examples are not intended to be comprehensi\_/e, nor
do the listed factors purport to cover every fact situation that may arise.

A. Speeding. It is impossible to state categorically when excessive
speed becomes gross negligence and requires a finding of misconduct. The
investigative report should contain information concerning the type and
condition of the road; the number and width of the lanes; the type of area
(densely populated or rural); any hills or curves that played a part in the

‘ accident; the traffic conditions; the time of day and weather conditions; the
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posted speed limit in the area; the mechanical condition of the car (particularly
the brakes and tires); and the prior driving experience of the member. The
speed of the vehicle is also important; however, estimates of speed based solely
upon physical evidence at the scene of the crash, such as skid marks and
damage to the vehicle, are somewhat conjectural unless corroborated by other
evidence. Therefore, attempts should be made to secure estimates of speed
from witnesses, passengers, and drivers. In this way, the post-accident
estiinates of the police may be corroborated.

. B. Falling_asleep at the wheel. Falling asleep at the wheel is one of
the most common causes of accidents, but is one of the most difficult situations
in which to establish misconduct. The act of falling asleep, in itself, does not
constitute gross negligence; however, the act of driving while in a condition
of such extreme fatigue or drowsiness that the driver must have been aware
of the danger of falling asleep at the wheel may amount to such a reckless
disregard of the consequences as to warrant a finding of gross negligence and
misconduct. Before a finding of misconduct can be made, there must be clear
and convincing evidence showing that the servicemember experienced
premonitory symptoms of drowsiness that should have put the driver on notice
of the imminent danger of falling asleep. This information should include how
long the servicemember had been driving and how many miles the member had
driven prior to the accident; the amount of sleep had by the member before
commencing the trip; the member's activities for the 24 hours prior to the
injury; whether any momentary periods of drowsiness were experienced before
finally falling asleep; and any evidence of drinking or intoxication.

C. Passenger misconduct. If a passenger knows or should know that
the driver is unlikely to drive safely because of negligence, lack of sleep,
recklessness, or intoxication, the passenger is guilty of misconduct upon
voluntarily exposing himself or herself to the danger. The investigation should
contain information showing whether the servicemember had an opportunity to
leave the vehicle after the driver's condition became apparent; whether the
driver and passenger had been drinking together and how much each had to
drink; and what action, if any, was taken by the passenger to have the driver
drive more carefully. Also determine the operator’'s driving experience; any
signs of intoxication; whether the passenger noticed the driver was tired or
exhibited any other symptoms; whether the passenger took any action to have
the driver rest or to personally assume the driving responsibilities.

D. Disorderly conduct and fighting. Injuries incurred by a
servicemember while voluntarily and wrongfully engaged in a fight or similar

encounter, whether or not weapons were involved, are due to misconduct where
they might reasonably have been expected to result directly from the affray
and the servicemember is at least equally culpable with the adversary in
starting or continuing the affair.

1. Not all injuries resulting from fighting necessarily must be
determined to_have resulted from the member's misconduct. For example, if an

adversary employs unexpectedly violent methods or means, such as a dangerous
weapon, a conclusion that the resulting injuries were not due to the member’s
own misconduct could be appropriate.
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2. In investigating such incidents, determine:

a Who instigated or provoked the fight and/or struck the
first blow;

b. any history of prior altercations between the
participants;

C. whether either participant was armed (gun, knife, blow
gun, club, bottles, etc...);

d. whether either participant attempted to terminate the
affray;

e. the relative sizes and capabilities of the participants;
and

f. the part that drinking, if any, played in the
altercation.

3. if there are inconsistent statements from witnesses about the
incident, the investigating officer should indicate in the report which witnesses
the officer chooses to believe in making the findings of fact and opinions.

E. Intentionally self-inflicted injuries. Include any medical reports and
opinions in the investigation report when the investigation concerns an
intentionally self-inflicted injury. In these cases, the investigating officer
should primarily look for evidence, or lack thereof, of a bona fide suicide
intent. The investigative report should contain infcrmation concerning:

1. Whether the methods used to cause injury were likely to cause
death under the circumstances;

2. the servicemember's expressed reasons for attempting suicide;

3. whether the servicemember took action to avoid being found
prior to the injury as opposed to being certain he would be discovered and
treated quickly;

4, whether the servicemember had threatened suicide prior to
the incident under investigation; and

5. statements of shipmates and friends concerning the member’s
apparent state of mind on the date of the act.

F. ccidentally seif-inflicted injuries: qunshot wounds. A form report
should not be used when an injury results from an accidental self-inflicted
gunshot wound because of the strict, high standard of care required in the use
of firearms or other dangercus weapons. In cases of this kind, mere failure
to take proper precautions to prevent a casualty normally constitutes simple
negligence or carelessness and, therefore, does not justify a finding of
misconduct. However, in the event the record clearly and convincingly shows
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that the servicamember has displayed a lack of care that amounts to gross
negligence, takii g into account the higher standard of care required of persons
using and handling dangerous weapons, a finding of misconduct is appropriate.
The investigating officer's report should include information concerning:

1. Whether the <.oject member was familiar with guns in general
and with the gun in questi~n (or other dangerous weapons, as appropriate);

2. whether the member was aware of the weapon's safety
features;

3. whether there were any defects in the weapon and whether
the member knew of such defects;

4, whether the member knew the gun was loaded or had checked
the chamber for its possible loaded condition:

5. whether the member had cocked the weapon;

6. how the weapon was positioned in relation to the service-
member's body and why it was placed in that position;

1. the possible cause of the weapon's discharge;

8. the mental attitude of the handler, including any alcohol or
drug involvement; and

9. any intervening factors,
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CHAPTER 1V
CLAIMS
0401 CHAPTER OVERVIEW
A. Purpose of the chapter. Claims involving the United States

Government and its military activities are governed by a complex system of
statutes, regulations, and procedures. This chapter is not a substitute for the
official departmental claims regulations published in the JAG Manual and
JAGINST 5890.1, Subj: ADMINISTRATIVE PROCESSING AND CONSIDERATION
OF CLAIMS ON BEHALF OF AND AGAINT THE UNITED STATES. It is,
however, a useful starting point for research into claims problems.

B. Summary of chapter contents. This chapter is organized to reflect
the various claims statutes and their respective functions in the claims system.
Claims involving the Federal Government are of two types:

1. Claims in which the Federal Government is a claimant seeking
compensation; or

2. claims against the government for which a claimant seeks
compensation. These can be further divided into two functional categories:

a. General claims statutes, such as the Federal Tort Claims
Act and Military Claims Act, which provide for payment of claims arising out
of a broad range of incidents and situations; and

b. specialized claims statutes, such as the Military
Personnel and Civilian Employees' Claims Act and the Foreign Claims Act, which
provide for payment of claims arising out of specific types of incidents or to
only specific classes of claimants.

C. The claims system. Claims are adjudicated by a complex system of
interesting statutes, regulations, and procedures. Claims that are not covered
by one of the general claims statutes are frequently payable under one of the
specialized statutes. Thus, specialized statutes can fill gaps in areas where
the general statutes do not provide coverage. Conversely, some claims are not
cognizable under one of the general statutes because one of the specialized
statutes may apply to the claim. Likewise, classes of persons barred by
statute or regulation from collecting under a general claims statute often can
be compensated under one of the specialized statutes. Examples in this chapter
will demonstrate the interaction of the various claims statutes, regulations, and
procedures. The key to understanding claims law is to realize that it involves
a logical system of interacting provisions and not just a perplexing labyrinth
of seemingly unrelated rules.
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PART A - CLAIMS AGAINST THE GOVERNMENT:
GENERAL CLAIMS STATUTES

0402 FEDERAL TORT CLAIMS ACT

A. Overview. The Federal Tort Claims Act, .8 U.S.C. §§ 1346, 2671-
2680 (1982) (FTCA) provides for compensation for personal injury, death, and
property damage caused by the negligent conduct of Federal employees acting
within the scope of Federal employment. It also covers certain intentional,
wrongful acts.

B. Statutory authority. The scope of the government's liability under
FTCA is limited to money damages for injury, death, or property damage
caused by the negligent or wrongful act or omission of any government
employee while acting within the scope of his office or employment.

C. Scope of liability

1. Negligent conduct
a. "Negligence" defined. The law defines "negligence" as
the failure to exercise the degree of care, skill, or diligence that a reasonable
person would exercise under the same circumstances. Negligent conduct can
arise either from an act or a failure to act. It can be either acting in a
careless manner or failing to do those thir.gs that a reasonable person would
do in the same situation.

b. Applicable law. Whether certain conduct was negligence
-- and, therefore, whether the government is liable -- will be determined by
the tort law of the place where the conduct occurred.

(1) Example: Seaman Jones, while performing his
duties in Virginia, injures Mr. Smith. Under Virginia law, Jones'
conduct is not negligence. Therefore, Mr. Smith's FTCA claim will be
denied.

(2) xample: Seaman Jones, while performing his
duties in North Carolina, engages in exactly the szame conduct that
injured Mr. Smith in the previous example. This time, Jones injures Mr.
Johnson. Under North Carolina law, Jones' acts constitute negligence.
Therefore, Mr. Johnson's FTCA claim will be paid.

2. Limited range of intentional torts. The FTCA will compensate
for intentional wrongful acts under very limited circumstances. On or after
16 March 1974, FTCA applies to any claim arising out of the following inten-
tional torts committed by Federal law enforcement officers: assault, battery,
false imprisonment, false arrest, abuse of process, and malicious prosecution.
A Federal law enforcement officer, for purposes of the FTCA, is any officer
of the United States empowered by law to execute searches, to seize evidence,
or to make arrests for violations of Federal law. Since Article 7, UCMJ,
extends the authority to apprehend to commissioned officers and petty officers,
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these officers would be considered law enforcement officets for FTCA purposes
when they are actually engaged in law enforcement duties. No other inten-
tional tort claims are payable under FTCA.

3. Government employees

a. Definitions. Under the FTCA, the government is liable
only for the wrongful acts of its employees. The term "government employee"
is defined to include the following:

(1)  Officers or employees of any Federal Agency; or

(2) members of the military or naval forces of the
United States; or

(3) persons acting on behalf of a Federal Agency in
an official capacity, either temporarily or permanently, and either with or
without compensation.

The term "Federal Agency” includes not only the
departments and agencies of the executive, legislative, and judicial branches
of the Federal Government, but also independent entities that function primarily
as Federal Agencies (e.g., U.S. Postal Service, Commodity Credit Corporation).

b. Government contractors. A government contractor and
its employees are not usually considered government employees under the
FTCA. When, however, the government exercises a high degree of control
over the details of the contractor's activities, the courts will find that the
government contractor is, in fact, a government employee.

4. Scope of employment. The government is liable under the
FTCA for its employees' conduct only when the employees are acting within the
scope of their employment.

(1} Example. Consider the following hypothetical
situation. Seaman Baker, the command duty driver, is making an
authorized run in the command vehicle. On the way back to the base,
he stops at a local bar and drinks himself into a stupor. Barely able
to stand, he gets back into the command vehicle and continues on toward
the base. In his drunken state, he fails to see a stop sigh and crashes
into an automobile driven by a civilian. Both Baker and the civilian are
seriously injured. For the purposes of the FTCA, Baker could be
considered, in at least some jurisdictions, to have been acting within the
"scope of his employment” (i.e., he was compleiing an authorized run
when he was involved in the accident). Accordingly, the claim of the
civilian would be cognizable under the FTCA. (Baker's injuries,
however, would almost certainly be determined to be the result of his
own "misconduct” and, therefore, would not be in the line of duty.)




(2) Example. Seaman Baker, the command duty
driver, is making an authorized run in the command sedan. While
daydreaming, he becomes inattentive, fails to keep a lookout for
pedestrians, and hits Mr. Jones. Seaman Baker's negligence occurred
within the scope of his employment.

(3) Example. Seaman Baker, the command duty
driver, takes the command sedan after hours on an unauthorized trip to
the ball game. After the game, he and some buddies stop at several
taverns, and all become roaring drunk. Because of his drunken
cohdition, while driving back to the base, Baker runs over Mr. Smith.
In this case, Baker's negligence occurred outside the scope of his
employment. He and his friends were off on a frolic of their own, and
their activities were entirely unrelated to the performance of a govern-
mental or military function. Therefore, Mr. Smith will not be able to
recover under the FTCA. Since a government vehicle is involved,
however, Smlth may be entitled to limited compensation under the
"nonscope” claims procedures discussed below.

5. Territorial limitations. FTCA applies only to claims arising
in the United States, or in its territories or possessions (i.e., where a U.S.
district court has jurisdiction).

D. Exclusions from liability. Statutes and case law have established
three general categories of exclusions from FTCA liability.

1. Exempted governmental activities

a. Execution_of statute or regulation The FTCA does not
apply to any claim based on an act or omission of a Federal employee who
exercises due care while in the performance of a duty or function required by
statute or regulation.

b. Discretionary governmental function. The FTCA does
not apply to any claim based upon the exercise or performance of, or the

failure to exercise or perform, a discretionary governmental function.

c. Postal claims. The FTCA does not apply to claims for
the loss, miscarriage, or negligent transmission of letters or postal matters.

d. Detention of goods. The FTCA does not apply to

claims arising out of the detention of any goods or merchandise by a Federal
law-enforcement officer, including customs officials.

e. Combatant activities in_time of war

(1) The "combatant activities" exclusion has three
requirements:

(a) The claim must arise from activities directly
involving engagement with the enemy;
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(b) conducted by the armed forces; and
(¢) during time of war.

(2) T"Combatant activities” is given a very strict
meaning by the courts. It does not include practice or training maneuvers,
nor any operations not directly involving engagement with an enemy.

f. Intentional torts. The government is not liable under
the FTCA for the following intentional torts: assault, battery, false imprison-
ment, false arrest, malicious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights.

2. Claims cognizable under other claims statutes. Certain claims
cannot be paid under the FTCA because they are cognizable under some other
claims statute. Examples of claims cognizable under other statutes --and

therefore not payable under the FTCA -- include the following:

a. Personnel claims. Claims by military personnel or
civilian Federal employees for damage or loss of personal property incident to
service are cognizable under the Military Personnel and Civilian Employees’
Claims Act.

b. Admiralty claims. Admiralty claims, arising from
incidents such as ship collisions, are usually governed by the Suits in
Admiralty Act and the Public Vessels Act.

c. Overseas claims. Claims arising in a foreign country
are not cognizable under the FTCA, but may be allowed under either the
Military Claims Act or the Foreign Claims Act.

d. Injury or death to civilian Federal employees. Claims
arising out of personal injury or death of a civilian Federal employee, while

on the job, are usually covered by the Federal Employees’ Compensation Act
(FECA). Nonappropriated fund activity employees are compensated under the
Longshoremen's and Harbor Workers' Compensation Act.

3. Excluded claimants

a. Military personnel - The Feres Doctrine

(1) In Feres v. United States, 340 U.S. 135 (1950),
the U.S. Supreme Court held that military personnel cannot sue the Federal
Government for personal injury or death occurring incident to military service.

(2) The "not incident to service" exception. A major
exception to the Feres doctrine exists when the injury, death, or loss of the

military member did not occur incident to military service. Under such
circumstances, the Feres doctrine will not prevent FTCA recovery by a military
claimant. As a general rule, all of the following factors must be present for
an injury, death or loss of a military member to be held "not incident to
military service":

(a) The member must have been off duty;
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(b) the member must not have been aboard a
military installation;

(c) the member must not have been engaged in
any military duty or mission; and

(d) the member must not have been directly
subject to military orders or discipline.

If any of the above four factors are absent, the
claim usually will be held by the courts to be incident to military service.

(3) Claims_by representatives. The Feres doctrine
does not apply to claims by military members who are acting solely in a

representative capacity (e.g., guardian, executor of an estate). It will bar
FTCA claims by nonmilitary persons acting as legal representatives of injured
or deceased military members. The following examples demonstrate these
principles:

) (a) Example: Johnny Smith, the minor child
of LTJG Smith, was the victim of medlcal malpractlce at a military
hospital. LTJG Smith presents a $100,000 claim on behalf of Johnny.
The Eeres doctrine will not apply. LTJG Smith is presen‘clng the claim
solely as the parent and legal representatlve of his minor son and the
Feres doctrine does not apply to injuries, death, or loss suffered by a
military dependent -- only to military members themselves

(b) Example: While on duty, LTJG Smith was
negligently killed by a Marine Corps officer acting within the scope of
Federal employment. The executor of LTJG Smith's estate, Mr. Jones,
presénts an FTCA claim for wrongful death. The Feres doctrine will bar
this claim. Although Mr. Jones is a civilian, he is claiming only in his
capacity as LTJG Smith's legal representative. Because LTJG Smith's
death occurred incident to service the claim will be denied, just as if
LTJG Smith had presented it himself.

b. Civilian_Federal employees. Civilian Federal employees
usually cannot recover under the FTCA for injury or death that occurs on the
job because of FECA compensation benefits.

E. Measure of damages

1. How the amount of compensation is determined. In FTCA
cases, the measure of damages will be determined by the law of the jurisdiction

where the incident occurred.

2. No_dollar limit on recovery under _the FTCA. While there is
no maximum to the amount of recovery permitted under the FTCA, any FTCA
payment in excess of $25,000 requires the prior written approval of the
Attorney General of the United States or his or her designee.
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F. Statute of limitations. The FTCA contains several strict time limits.

1. Two-vyear statute of limitations. The claimant has two years
from the date the claim against the government accrued in which to present a
written claim. If the claimant fails to present his or her claim within two

years, it will be barred forever.

2. Six-month waiting period. When a claimant presents an FTCA
claim to a Federal Agency, the Agency has six months in which to act on the
claim. If, after six months, the Agency has not taken final action on the
claim, the claimant may then file suit under the FTCA in Federal district court
without waiting any longer for the Agency to act.

3. Six-month time limit for filing suit. After the Federal Agency
mails written notice of its final denial of the claim, the claimant has six months
in which to file suit on the claim in Federal district court. If suit is not filed
within six months, the claim will be barred forever.

G. Procedures. The procedures discussed below apply not only to
FTCA claims, but also, in large part, to claims cognizable under other claims
statutes. Significant variations in procedures under other claims acts will be
noted in the sections of this chapter dealing with those other statutes.

1. Presentment of the claim. The first step is usually the
"oresentment” of the claim to a Federal Agency of the government. When a
claim is properly presented, the statute of limitations is tolled.

a. Defined. A claim against the government is "presented”
when a Federal Agency receives a written claim for money damages.

b. Contents _of the claim

(1) Requirements for_ presentment. As discussed
above, when a claim is properly presented, the statute of limitations stops
running. To be properly presented, the claim must satisfy the following
requirements:

(a) In writing. The claim must be in writing.
Standard Form 95, Claim for Damage or Injury, should be used whenever
practicable.

(b) Signed. The claim must be signed by a
proper claimant.

(¢) Claims_money damages "in_a sum certain."”
The claim must demand a specific dollar amount.

(d) Describe the factual circumstances giving
rise to the claim. To the maximum extent possible, the claimant will detail the

facts and circumstances precipitating the claim.

(e) Submitted to a _Federal Agency. The claim
is not properly presented until it is submitted to a Federal Agency. The claim
should be submitted to the Agency whose activities gave rise to the claim. If
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the claim is submitted to the wrong Federal Agency, that Agency must promptly
transfer it to the appropriate one.

(2) Information and _ supporting documentation.
Although the FTCA itself does not specify what information and supporting
documentation are required for validating the claim, administrative regulations
promulgated by the Attorney General of the United States and the Judge
Advocate General of the Navy require that the claim include information such
as:

(a) A reasonably detailed description of the
incident on which the claim is based;

(b) the identity of the Federal agencies,
employees, or property involved;

(c) a description of the nature and extent of
personal injury or property damage; and

(d) documentation of the foss (such as
physicians' reports, repair estimates, and receipts).

C. Command responsibility when claim presented. Prompt
action is necessary when a command receives a claim. The following steps must
be taken:

n Record date of receipt on the claim;

(2) determine which military activity is most directly
involved;

(3) when the receiving command is the activity most
directly involved, immediately convene an investigation in accordance with
chapter |l of the JAG Manual and, when the investigation is complete, promptly
forward the report and the claim to the appropriate claims adjudicating
authority;

(4) when the receiving command is not the activity
most directly involved, immediately forward the claim to the activity that is
most directly involved; and

(5) report to the Judge Advocate General of the
Navy, if required by the JAG Manual or JAGINST 5890.1.

2. Inyestigation

a. When required. A JAG Manual investigation is required
whenever a claim against the Navy is filed or is likely to be filed. An
investigation not requiring a hearing usually will suffice. Responsibility for
convening and conducting the investigation usually lies with the command most
directly involved in the incident upon which the claim is based. When
circumstances make it impractical for the most directly involved command to
conduct the investigation, responsibility may be assigned to some other
command.

4-8




b. Importance of prompt action. Because the government
usually will have only six months in which to investigate and tale final action

on the claim, the investigation must be done promptly. Witnesses' memo.ies
fade quickly and evidence can become mislaid. Moreover, failure to investigate
promptly could prejudice the government’'s ability to defend against the claim.
A claim involving a command is an urgent and important matter involving
substantial amounts of money. Therefore, when a person is appointed to
investigate a claim, the investigation ordinarily shall take priority over all other
duties.

c. Scope and contents of the investigation. The general
duties of the claims investigating officer include the following:

(1)  Consider all information and evidence already
compiled about the incident;

(2)  conduct a thorough investigation of all aspects of
the incident in a fair, impartial manner (The investigation must not be merely
a whitewash job intended to protect the government from paying a just claim.);

3) interview all the withesses as soon as possible;

(4) inspect property damage and interview injured
persons; and

(5) determine the nature, extent, and amount of
property damage or personal injury and obtain supporting documentation.

In addition to these general duties, the investigating
officer also must make specific findings of fact. Great care must be used to
ensure that all relevant, required findings of fact are made. A major purpose
of the claims investigation is to preserve evidence for use months, and even
years, in the future. An incomplete investigation can prejudice the govern-
ment's ability to defend against the claim. It could also deny a deserving
claimant fair compensation.

d. Action on the report. Upon completion, the commanding
office~ or officer in charge will take action on the report of investigation.
Depending on the circumstances, either the original report or a complete copy,
together with all claims received, must be promptly forwarded to the
appropriate claims adjudicating authority.

3. Adijudication

a. Adjudicating authority. An adjudicating authority is
an officer designated by the Judge Advocate General to take administrative
action (i.e., pay or deny) on a claim. In the Navy and Marine Corps,
adjudicating authorities include certain senior officers in the Office of the
Judge Advocate General and commanding officers of naval legal service offices.

b. Adjudicating_ _authority _action. The adjudicating
authority can take the following actions:

(1)  Approve the claim, if within the payment limits;
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(2) deny the claim, if within the denial limits;

(3) compromise the claim for an amount within
payment limits; or

(4) refer the claim to the Office of the Judge
Advocate General if:

(a) Payment is recommended in an amount above
the adjudicating authority's payment limits; or

(b) denial is recommended, but the amount
claimed is above the adjudicating authority’'s denial limits.

C. Effect of accepting payment. When a claimant accepts
a payment in settlement of an FTCA claim, the acceptance releases the Federal
Government from all further liability to the claimant arising out of the incident
on which the claim is based. Any Federal employees who were involved are
also released from any further liability to the claimant.

4, Reconsideration. Within six months of a final denial of an
FTCA claim by an adjudicating authority, the claimant may request reconsid-
eration of the denial.

5. Claimant's right to_sue. Within six months after final denial
of an FTCA claim by the adjudicating authority, the claimant may bring suit
in Federal district court.

a. Removal. Actions under the FTCA may be brought only
in Federal district courts and not state courts. If suits are brought personally
against a Federal employee in state court, consideration should be given to
removing the action to Federal district court.

b. The Federal Drivers’ Act. The Federal Drivers’ Act,
28 U.S.C. § 2679 (b)-(e) (1982), enacted by Congress in 1961, provides that
"the exclusive remedy against a Federal employee based on a claim arising out
of the employee’s operation of a motor vehicle within the scope of employment”
is an action against the United States under the FTCA. If a Federal driver
is served with process from a Federal or state court, the driver shall
immediately deliver all process and papers to his/her commanding officer who
will promptly notify the Judge Advocate General (Code 34). The Navy will
then forward all papers to the office of the U.S. Attorney, where the decision
will be made whether to certify that the employee was acting within the scope
of his or her employment at the time of the incident out of which the suit
arose. The case will then be removed to Federal district court if it was
brought in state court. The Drivers’ Act provides a personal immunity to
Federal drivers for their actions in operating a3 motor vehicle while acting
within the scope of their employment.
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c. Medical personnel. Section 1089 of title 10, United
Staies Code, provides, in part, that the exclusive remedy for personal injury,
including death, caused by the negligent or wrongful act or omission of any
physician, dentist, nurse, pharmacist, paramedic, or other assisting personnel
of the armed forces, acting within the scope of their duties, shali be against
the Ynited States. The procedures for removal of the suit from state court to
Federal district court parallel those of the Federal Drivers' Act.

H. Examples. The following examples demonstrate the operation of
lega! principles governing FTCA claims.

|

[ 1. Exa e

a. Facts. YN3 Daytona, the command's duty driver,
was on an authorized run in Honolulu, Hawaii, when he was involved in
an auto accident with Mr. DeStroyd, a civilian. The police report
clearly indicates that the accident was caused by Daytona's negligent
failure to stop at a red light and that thr~re was nothing Mr. DeStroyd
could have done to avold the collision. M. DeStroyd has filed, within
two years of the accident, an FTCA claim for $75,000 damage --
including property damage to his automobile, medical expenses, and
puhitive damages. Can he collect?

b. Solution. YES (except for the punitive damages).
The accident was caused by the nagligence of a government employee,
YN3 Daytona, who was acting within the scope of his Federal employ-
ment. None of the exclusions from liability discussed in section 0402D
above, apply. The claim does not arise out of an excluded governmental
activity. It is not cognizable under any other claims ~tatute and the
claimant is not a member of any excluded class of claimants. Therefore,
this claim is cognhizable under the FTCA. Punitive damages are excluded
from FTCA compensation. Because the claim is for $75,000, it can be
paid by a local adjudicating authority (such as a naval legal service
office) only if Mr. DeStroyd is willing to accept $20,000 or less in full
settlement of his claim. Otherwise, an adjudicating authority in the
Otfice of the Judge Advocate General will approve the claim.




2. Example

a. Facts. Mrs. Shimmy, the dependent wife of an
active-duty naval officer, underwent surgery at Naval Regional Medical
Center, San Diego, California. The surgeon, CDR Badknife, negligently
severed a nerve in her neck. At first, Mrs. Shimmy was paralyzed from
_the neck down but, after five months' treatment and rehabilitation at the
NRMC, she regained complete use of her arms, iegs, and trunk. She
has lost five months' wages from her civilian job, for which she was
ineligible for state disability compensation. Also, she suffers from slight
residual neurological damage which causes her shoulders to twitch
involuntarily. This twitching is permanent. Mrs. Shimmy has presented
an FTCA claim. Can she collect?

b. Solution. YES (from the U.S., but not from Dr.
Badknife). The paralysis and lasting damage were caused by the
negligent acts of CDR Badknife, a Federal employee acting in the scope
of his employment. None of the three general types of exclusions from
FTCA liability apply. The Feres doctrine does not apply to this claim
i because it involves personal injury to a military dependent, not to
active-duty military personnel. Therefore, this claim is payable under
the FTCA. The value of medical care and rehabilitation services Mrs.
Shimmy received at the NRMC will be deducted from her compensation;
however, she will be compensated for all other nongovernmental medical
services as well as for the pain and suffering she endured, the wages
she has fost dlready (and likely will lose in the future), and the
permanent nature and disfigurement of her injury. Because of 10
U.S.C. § 1089 (1982), no claim will lie against Dr. Badknife individually.

1403 MILITARY CLAIMS ACT

A. Overview

1. Similarities to FTCA. Like the FTCA, the Military Claims
Act, 10 U.S.C. § 2733 (1982) (MCA) compensates for personal injury, death,
or property damage caused by activitizs of the Federal Government. MCA
claims are limited to two general types:

a. Injury, death, or property damage caused by military
personnel or civilian employees acting within the scopa of their employment;
and

b. injury, death, or property damage caused by noncombat
activities of a peculiarly military nature.

2. Differences from FTCA. The MCA provides compensation for
certain claims that are not payable under the FTCA. First, its appiication is
woridwide. Also, the claimant has no right to sue the government if his or
her MCA claim is denied by the adjudicating authority. Finally, unlike the
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FTCA, which creates statutory rights for claimants, the MCA is operative only
"under such regulations as the Secretary of a military department may
prescribe.” 10 U.S.C. § 2733(a) (1982). Each service Secretary is required
to promulgate regulations stating under what circumstances claims will be paid
by his or her department under the MCA. A claimant has no greater rights
than what is prescribed by each service's regulations.

B. Scope of liability. The MCA is limited to two rather broad
categories of claims: Those arising from the acts of military employees in the
scope of their employment; and those incident to noncombat activities of a
peculiarly inilitary nature.

1. Caused by military _member or employee acting_within scope
of employment. Although MCA regulations do not specifically require the

claimant to establish governmental negligence to be able to recover damages
under the MCA, the Office of the Judge Advocate General has opined informally
that the term "caused by" means "negligently caused by." The concept, then,
of causation under the MCA is the same as that required under the FTCA.
Also, the scope of-employment concept under MCA is identical to that required
under the FTCA claims.

2. Noncombat activities of a peculiarly military nature. The
Department of the Navy also is liable under the MCA for injury, death, or
property damage incident to noncombat activities of a peculiarly military nature.
Examples include claims such as those arising out of maneuvers, artillery and
bombing exercises, naval exhibitions, aircraft . nd missile operations, and sonic
booms. Such activities have little parallel in civilian society or they involve
incidents for which the government has traditionally assumed liability for
resulting losses. Under this second theory of MCA liability, the claimant need
not show that the activities were negligently conducted. In fact, the claimant's
losses need not be traced to the conduct of any specific Federal employees.
The scope-of-employment concept does not apply.

3. No territorial limitations. The MCA applies worldwide. If a
claim arising in a foreign country is cognizable under the Foreign Claims Act,
however, it shall be processed under that statute and not as an MCA claim.

4, If the claim is denied, the claimant does not have the right
to sue.

C. Exclusions from liability. As with FTCA claims, there are three
general categories of exclusions from liability under the MCA: certain exempted
activities; claims cognizable under other claims statutes, and certain excluded
classes of claimants.

1. Exempted governmental activities. A claim will not be payable
under the MCA if it involves an exempted governmental activity. The most
frequent examples include the following:

a. Combat activities or enemy action;
b. certain postal activities; and
C. property damage claims based on alleged contract

violations by the government.
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2. Claims_cognizable under_other_claims statutes. Claims that

are governed by one of the following claims statutes are not payable under the
MCA:

a. Federal Tort Claims Act;

b. Military Personnel and Civilian Employees’ Claims Act;
c. Foreign Claims Act; and
d. certain admiralty claims.
3. Excluded classes of claimants
a. Naval _personnel. Military members and civilian

employees of the Department of the Navy may not recover under the MCA for
personal injury or death occurring incident to service or employment.

Compensation may be recovered for property damage under MCA if it is not
covered by another claims statute.

States. Nationals of an ally of a country at war with the United States, unless
the individual claimant is determined to be friendly to the United States, are
excluded from MCA coverage.

c. Negligent claimants. Generally, a claim will not be
paid under the MCA if the injury, death, or property damage was caused in
whole or in part by the claimant's own negligence or wrongful acts.

. D; Measure of damages. The rules for determining the amount of a
claimant’s recovery under the MCA are similar to those governing other claims.

1. General rules

a. Property damage. The amount of compensation for
property damage is based on the estiniated cost of restoring the property to
its condition before the incident. If the property cannot be repaired econom-
ically, the measure of damage will-be the replacement cost of the property
minus any salvage value. The claimant also may recover compensation for loss

of use of the property (e.g., cost of a rental car while the damaged vehicle
is being repaired).

b. Personal injury or death. Compensation under the MCA
for personal il?jury or death will include items such as medical expenses, lost
earnings, diminished earning capacity, pain and suffering, and permanent
disability. Usually, local standards are applied.

. 2. ' Exclusions from recovery. interest, cost of preparing the
claim, attorney's fees, and compensation for inconvenience to the claimant will
be excluded from a claimant's MCA recovery.

E. Statute of limitations. A claim under the MCA may not be paid

unless it is p{'esen.ted in writing within two years after it accrues, unless
suspended during time of armed conflict.
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F. Procedures. The investigation and adjudication procedures for
MCA claims are substantially similar to those for FTCA claims. In fact, many
claims paid under the MCA were initially presented as FTCA claims. The major
difference is that there is no right to sue under the MCA after an adminis-
trative denial of an MCA claim. If an MCA claim is denied, in whole or in
part, the claimant may appeal to the Judge Advocate General within 30 days
after the denial.




o a. Facts. A Navy aircraft crashed, utterly demolishing
an automobilé owned by Mr. Rubble, a civilian. Mr. Rubble has
presented an MCA claim for the fair market value of his car. Can he
récover?

b. Solution. YES. This claim falls under the second
théory of MCA liability -- an incident arising out of noncombat activities
of a peculiarly military nature. None of the exclusions from liability
applies.  This incident does not involve an exempted governmental
activity: It is not covered by any other claims statute. The FTCA
would not apply because the facts do not indicate any negligence by any
Federal employee. (If the crash had been caused by the Navy pilot's
negligence, it would be compensable under the FTCA.) Mr. Rubble does
not belong to an excluded class of claimants. There is no evidence that
his action$ in any way caused the incident; therefore, Mr. Rubble can
recover the value of his car -- less any salvage value.

2. Example

a. Facts. Whilé conducting gunnery exercises aboard
USS SHOTINTHEDARK, naval personnel miscalculated and accidentally
shot a shell into the fleet parking lot. The shell completely destroyed
an automobile owned by ENS DeMolish, who was on duty aboard one of
the ships tied up at a nearby pier. ENS DeMolish has filed an MCA
claim. s this claim payable under the MCA?

b. Solution. NO.  Although this incident involves
noncombat activities of a peculiarly military nature and was also caused
by naval personnel acting within the scope of employment, the MCA does
"not apply. A claim which is "cognizable" under the Military Personnel
and Civilian Employees’ Claims Act is not payable under the MCA.
Because compensation for this motor v=zhicle loss is available as a
"personnel claim,” it is not payable under the MCA. Alas, ENS
DeMolish's recovery will be limited to the $2000 amount prescribed under

the personnel claims regulations and not the greater amounts payable
under the MCA.

c. Special point. Perhaps you were thinking that, since
the Military Personnel and Civilian Employees’ Claims Act limits payments
for automobile claims to $2000, the *ACA could be used to pay the amount
of ENS DeMolish's loss which is in excess of the $2000 limit. No such
luck. The Judge Advocate General has interpreted the phrase
"cognizable under the Military Personnel and Civilian Employees’ Claims
Act" to mean '"payable under the Military Personnel and Civilian
Employees' Claim Act.” Accordingly, in this particular situation, the
Military Personnel and Civilian Employees' Claims Act is considered to be

the exclusive remedy available to pay for the damage to ENS DeMolish's
automobile,




PART B - CLAIMS AGAINST THE GOVERNMENT:
SPECIALIZED CLAIMS STATUTES

0404 FUNCTION. The general claims statutes discussed in part A of
this chapter cover a broad range of losses and incidents. The specialized
claims statutes discussed in part B are limited to certain types of losses
suffered by specific classes of claimants occurring under certain specific
circumstances. The specialized claims statutes interact with the general claims
statutes in two ways. First, they may permit compensation for certain losses,
claimants, or incidents not covered by one of the general claims statutes.
Some of the specialized statutes were enacted in order to plug "gaps" in the
general claims statutes. Second, the specialized claims statutes often act as
exclusions from liability under general statutes. For example, a claim that
otherwise would be payable under the Federal Tort Claims Act or the Military
Claims Act cannot be paid under those statutes if it is also cognizable under
the Military Personnel and Civilian Employees' Claims Act.

0405 MILITARY PERSONNEL AND CIVILIAN EMPLOYEES' CLAIMS ACT

A. Overyiew. The Military Personnel and Civilian Employees' Claims
Act of 1964, 31 U.S.C. § 3721 (1982) [hereinafter Personnel Claims Act
(PCA)], is a gratuitous payment statute intended to maintain morale by
compensating servicemembers, and other Federal employees, for personal
property which is lost, damaged, or destroyed incident to service.

B. Scope of liability

1. Limited to personal property damage. The Personnel Claims
Act is limited to recovery for personal property damage -- including loss,

destruction, capture, or abandonment of personal property. Damage to real
property (e.g., land, buildings, and permanent fixtures) is not covered, but
may be compensable under the Military Claims Act.

2. Limited to military personnel and civilian employees. Only
military personnel and civilian employees of the Department of Defense may

recover compensation. Military personnel include commissioned officers, warrant
officers, enlisted personnel, and other appointed or enrolled military members.
Civilian employees include those paid by the Department of the Navy on a
contract basis.

3. Loss incident to seryice. To be payable under the Personnel
Claims Act, the claimant’s loss must have occurred incident to military service
or employment. Eleven general categories of losses incident to service exist:

a. Property losses in quarters or other authorized places
designated by superior authority for storage of the claimant's personal
property;

b. transportation losses, such as damage to household
goods shipped pursuant to PCS orders;

c. losses caused by marine or aircraft disasters;

4-17




d. losses incident to combat or other enemy action;

e. property damaged by being subjected to extraordinary
risks;

f. property used for the benefit of the U.S. Government;

g. losses caused by the negligence of a Federal employee
acting within the scope of employment;

h. money deposited with authorized personnel for
safekeeping, deposit, transmittal, or other authorized disposition;

B i. certain noncollision damage to motor vehicles (limited to
$2,000, not including the contents of the vehicles);

j- damage to house trailers and contents while on Federal
property or while shipped under government contract; and

k. certain thefts aboard military installations from the
possession of the claimant.

NOTE: Within each of these eleven categories are numerous specific types of
incidents and circumstances. The rules governing each of these eleven areas
can be comple and detailed. Therefore, it is absolutely necessary to refer to
JAGINST 5890.1 to determine whether a particular personnel claim is contem-
plated by one of the eleven categories.

4, The "reasonable, useful, or proper” test. Not only must the
property damage or loss occur incidert to service, the claimant's possession
and use of the damaged property must ave been reasonable, useful, or proper
under the circumstances. Thus, while possession of an inexpensive radio in
a loct'z in the barracks is reasonable under most circumstances, keeping a
$1,500 stereo system in the locker usualiy is not. Whether the possession or
use of the property was reasonable, useful, or proper is largely a matter of
judgment by the adjudicating authority. Factors that are considered include,
but are not limited to, the claimant's living conditions, reasons for possessing
or using the property, efforts to safeguard the property, and the foreseeability
of the loss or damage that occurred.

5. Territorial applicability. The Personnel Claims Act applies

worldwide.

6. Other meritorious claims. The Secretary of the Navy and
Judge Advocate General may approve meritorious claims within the scope of the
Personnel Claims Act that are not specifically designated as payable.

C. Exclusions from liability. Exclusions from personnel claims liability
fall into three general categories:

1. Circumstances of loss. The two most common examples are:
a. Caused by claimant's negligence. If the property

damage was caused, either in whole or in part, by the claimant’s negligence or
wrongful acts -- or by such conduct by the claimant's agent or employee acting
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in the scope of employment -- the personnel claim will be denied. Such
contributory negligence is a complete bar to recovery.

b. Collision_damage to motor vehicles. Damage to motor
vahicles is not payable as a personnel ciaim when it was caused by collision
with another motor vehicle. "Motor vehicle” includes automobiles, motorcycles,
trucks, recreational vehicles, and any othar self-propelled military, industrial,
construction, cr agricultural equipment. Collision claims may be paid under
other claims statutes -- most frequently the Federal Tort Claims Act or Military
Claims Act -- depending on the circumstances.

2. Excluded types of property. JAGINST 5890.1 limits or
prohibits recovery for certain types of property damage. The most common
examples are:

a. Currency or jewelry shipped or stored in baggage;
b. losses in unassigned quarters in the United States;
c. enemy property or war trophies;

d. unserviceable or worn-out property;

e. articles acquired for persons other than the claimant

and members of his or her immediate household;

f. inconvenience or loss of use expenses;

g. items of speculative value;

h. business nroperty;

i. sales tax;

j- appraisal fees;

k. quantities of property not reasonable or useful under

the circumstances;

l. articles being worn except under certain limited
circumstances;

m. intangible property representing ownership or interest
in other property, such as bank books, checks, stock certificates, and
insurance policies;

n. government property; and

o. contraband (i.e., property acquired, possessed, or
transported in violation of law or regulations).

D. leasure of damages

1. General rules. The rules for calculating the amount the
claimant can recover on a perscnnel claim are not complicated. The provisions
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of JAGINST 5890.1, encl. (5), for computing the amount of award may be
summarized as follows:

a. If the property can be repaired, the claimant will
receive reasonable repair costs established either by a paid bill or an estimate
from a competent person. Estimate fees may also be recovered under certain
circumstances. Deductions may be made for any preexisting damage (i.e.,
damage or defects which existed prior to the incident which gave rise to the
perscnnel claim) that also would be repaired. If the cost of repairing the
property exceeds its depreciated replacement cost, however, the property will
be considered not economically repairable.

b. If the property cannot be economically repaired, the
claimant will recover an amount based on the property's replacement cost.
This amount will be reduced to reflect any depreciation. Schedules of

depreciation deductions are published by the Judge Advocate General. The
schedules do not normally require depreciation for items less than six months
old. Older items are depreciated on a basis of a percentage of the replacement
cost for each year the claimant owned the property. Depreciation deductions
will not usually be taken for certain expensive items that appreciate in value
over time (e.g., antiques, heirlooms, valuable jewelry, etc.) or for relatively
unique items such as original works of art. Deductions may also be taken
when the claimant retains property that cannot be economically repaired, but
nonetheless retains s significant salvage value.

2. Dollar limits on recovery. The maximum amount payable
under the Personnel Claims Act is $40,000. Lower maximum amounts may be
imposed for certain types of property. For example, noncollision damage claims
for motor vehicles are limited to $2,000, except when the vehicle is being
shipped pursuant to PCS orders.

E. Statute of limitations. The statute of limitations for personnel
claims is two years, although it can be suspended during time of armed
conflict. In household goods claims, however, the claimant must act relatively
promptly. Failure to take exceptions when the goods are delivered by the
carrier, or within 70 days, may result in reduced payment. Also, failure to
file the claim in time for the Federal government to recover compensation from
the carrier under the carrier's contract with the government may also result
in reduced payment. JAGINST 5890.1, encl. (5), para. 8.

F. Procedures. Personnel claims procedures follow the same general
pattern of presentment, investigation, and adjudication discussed with respect
to FTCA claims. There are, however, some significant differences. Procedures
in household-goods shipment claims, which constitute the largest portion of
personnel claims, can be complicated. @ The most notable differences and
distinctions are as follows:

) 1. Claim forms. Personnel claims are presented on DD Form
]842 (Claim for Personal Property Against the United States), a copy of which
is reproduced in appendix 5-1 of JAGINST 5890.1, encl. (5).

2. Supporting _documentation. Supporting documentation in
personnel claims can be rather extensive. DD Form 1844 (List of Property)
usually is required. A sample DD-1844 is reproduced in appendin 5-2 of
JAGINST 5890.1, encl. (5). Also, other documentation (such as copies of
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orders, bills of lading, inventories, copies of demands on carriers, and written
repair estimates) may be required.

3. Investigation. The commanding officer of the military organ-
ization responsible for processing the claim will refer the claim to a claims
investigating officer. His duties include reviewing the claim and its supporting
documentation for completeness and, if necessary, examining the property
damage.

4, Adjudication

a. Adjudicating authorities. Personnel claims adjudicating
authorities and their respective payment limits are listed in section 7 of
JAGINST 5890.1, encl. (5). For Marine Corps personnel, personnel claims are
adjudicated at Headquarters, Marine Corps.

b. Advance payments. When the claimant's loss is so
great that the claimant immediately needs funds to provide fundamental
necessities of life, the adjudicating authority may make an advance partial
payment -- normally one-half of the estimated total payment.

c. Reconsideration. The claimant may request reconsider-
ation of the claim, even though he or she has accepted payment, if the claim
was not paid in full. If the adjudicating authority does not resolve the claim
to the claimant's satisfaction, the request for reconsideration is forwarded to
the next higher adjudicating authority. There is no right under the Personnel
Claims Act to sue the government.

5. Effect of claimant's insurance
a. Duty to claim against insurance_ policy. If the

claimant's property is insured in whole or in part, the claimant must file a
claim with the insurer as a precondition to recovery under the Personnel Claims
Act. The Personnel Claims Act is intended to supplement any insurance the
claimant has; it is not intended to be an alternative to that insurance or to
allow double recovery. JAGINST 5890.1. encl. (5), para. 19(d).

b. Effect of compensation from insurer. If the claimant
receives payment under his or her insurance policy for the claimed property

damage, the amount of such payment will be deducted from any payment
authorized on the Personnel Claims Act claim. Likewise, if the claimant
receives payment on his or her personnel claim, and ther is paid for the same
loss by an insurance company, the claimant must refund the amount of the
insurance payment to the Fede.al government.
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G. Examples

a. Facts. Airman Singe was standing near the hanger
~ when an aircraft crashed while landing. An officer told Singe to jump
into a vehicle and go to the crash scene to help out in any way he
could. Singe immediately complied. At the scene, Singe assisted an
injured crewmember from the wreckage In doing so, Singe badly ripped
his unifoim pants on a jagged piece of debris, and the intense heat
" melted the plastic case of his watch. Singe has presented a personnel
claim for his pants and watch. Will he collect?

b. Solution. YES. Although damage to articles being
worn is not usually payable under the Personnel Claims Act, an
exception exists when the loss is caused by fire, flood, hurricane, theft
or vandalism, or other unusual occurrence. In this case, Airman Singe
Was performing an official duty in response to an aircraft disaster and
siffered property damage while trying to save lives. This situation
‘meéts the requirements of unusual occurrence and, therefore, the claim
i payable.

2. Example

a. Eacts. While parked in an authorized parking space
during working hours, Private Crusht's automobile was destroyed by a
runaway government steamroller operated by Mr. Pancake, a civilian
Navy employee acting in the scope of his employment. The car,
presently valued at $3,800. is a tota! loss. Alas, Crusht's insurance
policy does not cover steamroller ac:idents, so Crusht has filed a
personnel claim for $3,800. Can she collect?

. - b. Solution. YES (but not under the Personnel Claims
Act). Although this loss appears to be incident to service, collision
damage to automobiles is specifically excluded from payment under the
Personnel Claims Act. Like many other vehiclé collision claims, Crusht's
claim is payable under the Military Claims Act, because her loss was
caused by a Federal employee acting in the scope of employment. This
claim is not payable under the Federal Tort Claims Act, because the
Feres doctrine effectively precludes such claims by military members.
Thus, where one act may not cover Crusht's loss, another statute will.
The fact that this claim is not payable under the Personnel Claims Act
actually works to Crusht's benefit. Under the MCA, Crusht can recover
the entire $3,800 she claimed. Under the Personnel Claims Act, the

maximum amount payable for noncollision vehicle damage is usually only
$2 000.
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0406 FOREIGN CLAIMS ACT

A. Overyview

1. Purpose. The Foreign Claims Act, 10 U.S.C. §§ 2734-2736
(1982) (FCA) provides compensation to inhabitants of foreign countries for
personal injury, death, or property damage caused by, or incident to
noncombat activities of military personnel overseas.

2. Chapter VIIl, Part B, of the JAG Manual prescribes the
requirements for the investigation and adjudication of FCA claims.

B. Scope of liability. The government's liability under the FCA is
somewhat parallel to that under the MCA. Liability is based on two general
theories: Loss caused by military personnel; and loss incident to noncombat
military activities.

1. Loss caused by military personnel. Under the FCA, the
government is liable for personal injury, death, and property damage, including

both real and personal property, caused by military members or civilian military
employees. Unlike the FTCA and the MCA, the scope-of-employment doctrine
does not apply except when the civilian employee is a native foreign national
(e.g., a Spanish citizen employed by the U.S. Government in Spain who must
be acting within the scope of employment for a possible recovery under the
FCA). Also, unlike FTCA claims, the acts that caused the loss need not be
wrongful or negligent.

2. Loss incident to noncombat military activities. The second
theory of FCA liability is virtually identical to the second basis for liability

under the MCA. The government assumes liability for personal injury, death,
or property damage, both real and personal property, caused by, or incident
to, noncombat military activities. Such activities are peculiariy military, having
little parallel in civilian life, and involve situations in which the Federal
Government historically has assumed liability. If such a loss incident to
noncombat military activities is payable both under the FCA and also under the
MCA, it will be paid under the FCA.

3. Effect of claimant’s negligence. A clzimant whose negligent
or wrongful conduct partially or entirely caused the loss might be precluded
from recovery under the FCA. The effect, if any, of the claimant's negligence
will be determined by applying the law of the country where the claim arose.
Under such circumstances, the claimant will recover under the FCA only to the
extent that his or her own courts would have permitted compensation.

4, Territorial_application. The FCA applies to claims arising
outside the United States, its territories, commonwealths, and possessions.
The fact that the claim arises in a foreign country, but in an area that is
under the temporary or permanent jurisdiction of the United States (e.g., an
overseas military base), does not prevent recovery under FCA.

5. Relationship to claims under treaty or executiye agreement.
Certain treaties and executive agreements, such as Article VIiI of the NATO

Status of Forces Agreement, contain c'iims provisions that may be inconsistent
with the FCA principles and procedures. When such treaty or executive-
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agreement claims provisions conflict with FCA, the treaty or the executive
agreement usually governs.

C. Exclusions from liability. There are two general categories of
exclusions from FCA liability: Excluded types of claims; and excluded classes
of claimants.

1. Excluded types of claims. The following types of ciaims are
not payable under FCA:

a. Claims that are based solely on contract rights or
breach of contract;

b. private contractual and domestic obligations of individual
military personnel or civilian employees (e.g., private debt owed to foreign
merchant);

c. claims based solely on compassionate grounds;

d. claims for support of children born out of wedlock
where paternity is alleged against a servicemember;

e. claims for patent infringements;

f. claims arising directly or indirectly from combat
activities; and

g. admiralty claims unless otherwise authorized by the

Judge Advocate General.

2. Excluded classes of claimants. The following types of ciasses
of claimants are excluded from recovering under FCA:

a. Inhabitants of the United States, inciuding military
members and dependents stationed in a foreign country and U.S. citizens and
resident aliens temporarily visiting the foreign country;

b. enemy aliens, unless the claimant is determined to be
friendly to the United States; and

c. insurers and subrogees.

D. Measure of damages

1. General rule. Damages under the FCA are determined by
applying the law and local standards of recovery of the country where the
incident occurred.

2. Dollar limit on recoyery. The maximum amount payable under
the FCA is $100,000. In the case of a meritorious claim above that amount,
the Secretary of the Navy may pay up to $100,000 and certify the balance to
Congress for appropriation. 10 U.S.C. § 2734 (1982).

E. Statute of limitations. The claim must be presented within two
years after the claim accrues. If the claim is presented to a foreign govern-
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-ment within this period, pursuant to treaty or executive agreement provisions,
the statute-of-limitations requirement will be satisfied.

F. Procedures. Under the FCA, the investigation and adjudication
functions are merged in a foreign claims commission which the commanding
officer appoints. The foreign claims commission not only conducts an investi-
-gation similar to a JAG Manual investigation not requiring a hearing, but also
is empowered to settle the claim within certain dollar limits.

G. Example

1. Facts: USS EXTREMIS was making a goodwill visit to Bug;,
Yugoslavia. BM3 Wildman went on liberty. Wanting to see as much of
the countryside as hé could, he hot-wired & car parked near the pief.
Later that night, while driving extremely fast, high on marijuana, and
being careful not to spill any of his martini, Wlldman smashed the car
into a treé. The ownér, Mr. Bagadonutz, a Yugoslavian citizen, wants
to file a ¢laim. Cah heée collect?

2. Solution: YES. Even though Wildman's acts wére not in
. the scope of his employment were highly negligent, and involved
¢riminal acts, thé cldim is payable under the FCA. :

0407 ADMIRALTY CLAIMS

A. Overview. Admiralty law involves liability arising out of maritime
incidents such as collisions, groundings, and spills. Admiralty claims may be
asserted either against, or in favor of, the Federal Government. When
admiralty claims result in litigation, attorneys with the Department of Justice,
in cooperation with the Admiralty Division, represent the Navy in court.
Thus, while the command has little involvement in the adjudication or litigation
of admiralty claims, it ofteir f:as critical investigative responsibilities.

B. JAG Manual. Chapter Xil of the JAG Manual prescribes the Navy's
regulations governing reporting, inwvestigation, and adjudication of admiralty
claims for and against the government.

C. Scope of liability. The Federal Government has assumed extensive
liability for personal injuries, death, and property damage caused by naval
vessels or incident to naval maritime activities. Examples of the specific types
of losses that give rise to admiralty claims include incidents such as:

1. Collisions;

2. swell wash and wake damage;

3. damage to commercial fishing equipment, beds, or vessels;
4. damage resulting from oil spills, paint spray, or blowing

tubes;
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S. damages or injuries to third parties resulting from a fire or
explosion aboard a naval vessel;

6. damage to commercial cargo carried in a Navy bottom;

1. damage caused by improperly lighted, marked, or placed
buoys: or navigational aids for which the Navy is responsible; and

8. personal injury or death of civilians not employed by the
Federal Government (e.g., longshoremen, harbor workers, and passengers).

D. Exclusions from- liability. Certain categories of persons are
precluded from recovering under an admiralty claim for personal injury or death
incurred incident to maritime activities. Such potential claimants are

compensated under other statutes. Such excluded claimants include:

1. Military personnel cannot recover for personal injury, death,
or property damage resulting from the negligent operation of naval vessels,
except when they are injured or killed while aboard a privately owned vessel
that -collides- with a naval vessel.

2. Civil Service employees and seamen aboard Military Sealift

Command. vessels are limited to compensation under the Federal Employees’
-Compeénsation -Act, 5 U.S.C. §§ 8101-8150 (1982), for personal injury or death.

E. Statute of limitations. Suits in admiralty must be filed within two
years: after the incident on wmch the suit is based.

F. Procedures. The procedures for investigating and adjudicating

admirdlty claims are explained in sections 1204-1216 of the JAG Manual. For
purposes of this brief introduction to admiralty claims, the following procedural

aspects are most significant:

1. Immediate Qrehmmary report. The most critical command

responsibility in admiralty cases is to immediately notify the Judge Advocate

General and an appropriate local judge advocate of any maritime incident which

might result -in an admn'alty claim for, or agamst the government. Section
1204 of the JAG Manual gives details concerning the requirement for immediate
reports. Because of the highly technical, factual, and legal issues that may

be involved -in an admiralty case, it is absolutely vital that the Admiralty

Division of the Office of the Judge Advocate General be involved in the case

from the earliest possible moment.

2.  Subsequent investigative report. After initially notifying the

Judge Advocate General, the command must promptly begin an investigation of
the incident. A JAG Manual investigation will usually be required although,
in some circumstances, a letter report will be appropriate. Section 1205 of the
JAG -Manual provndes guidance for determining whether a JAG Manual
investigation is necessary, and, if one is necessary, the type of investigation
that -is most appropriate. Chapter 1| of the JAG Manual provides specific
investigatory requirements for certain maritime incidents. Also, sections 1207
and 1210 of the JAG Manual prescribe requirements and procedures concerning
witnesses and documents in admiralty investigations.
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0408 NONSCOPE CLAIMS

A. Overview. Section 2737 of title 10, United States Code, and
enclosure (4) of JAGINST 5890.1 provide for payment of certain types of claims
not cognizable under any other provisions of law. Such claims are known as
"nonscope claims" and arise out of either the use of a government vehicle
anywhere or the use of government property aboard a Federal installation. The
personal injury, death, or property damage must be caused by a Federal
military employee, but there is no requirement that the acts be negligent or in
the scope of Federal employment (hence the term "nonscope claim").

B. Scope of liability

1. Claims not cognizable under any other provision of law. As
a precondition to payment under the nonscope claims provisions, the claim must

not be cognizable under some other claims statute.

2. Caused by a Federal military employee. The resulting
personal injury, death, or property damage must be caused by a Federal

military employee (either military member or civilian employee of the armed
forces or Coast Guard). Acts by employees of nonappropriated fund activities
are not covered by the nonscope claims statute.

a. Negligence not required. Neither the nonscope claims
statute nor the Navy's regulations require that the Federal military employee's
conduct causing the loss be negligent or otherwise wrongful.

b. Scope of _employment immaterial. The scope-of-
employment concept, which is required under the FTCA and for some MCA
claims, does not apply to nonscope claims.

3. Circumstances_giving_rise to nonscope claim. Nonscope claims
are limited to injury, death, or property damage arising out of either of the

following circumstances:

a. Incident to the use of a government vehicle anywhere;
or

b. incident to use of government property aboard a
government installation ("Government installation” means any Federal Govern-
ment facility having fixed boundaries and owned or controlled by the Federal
Government. It includes both military bases and nonmilitary installations).

4, Worldwide application. There are no territorial limitations on
nonscope claims.

C. Exclusions from liability

1. Effect of claimant's negligence. If the loss was caused, in
whole or in part, by the claimant's negligence or wrongful acts, or by

negligence or wrongful acts by the claimant's agent or employee, the claimant
is barred from any recovery under the nonscope claims statute.

2. Excluded claimants. Subrogees and insurers may not recover
subrogated nonscope claims.
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D. Statute of limitations. A nonscope claim must be presented within
two years after the claim accrues or it will be forever barred.

E. Procedures. Notable procedural aspects of nonscope claims include
the following:

1. Automatic consideration of other claims. Claims submitted
pursuant to the FTCA or MCA, but which are not payable under those Acts
‘because of scope-of-employment requirements, automatically will be considered
for payment as a nonscope claim.

2. Adjudicating authority. All adjudicating authorities listed in
JAGINST 5890.1 are authorized to adjudicate nonscope claims.

3. Claimant's rights after denial. If a claim submitted solely as
a nonscope claim is denied, the claimant may appeal to the Secretary of the
Navy :(Judge Advocate General) within 30 days of the notice of denial. There
is no-:right to sue under the nonscope claims statute.

) 14 Facts. BM2 Knasty resolved to kill his archenemy ENS
© Kriice, but he planned to make it look like an accident. He stole a
1 zgovernment sedan, drove it off base, and rode around town looking for
| Krnicé. When he spo’c’ced Knice standing on a corner, Knasty aimed the
| €ar at Khice and bore down on him at a high spéed. Kricé tried to
[ Jump out of the way, but not quickly enough to avoid bemg struck a
1 :glancmg ‘blow. As a result, Knice suffered extensive injuries, which
 wére treated at a military hosp:tal Also, the clothes he was wearing
| and the radio hie was cafrying were destroyed. ENS Knice has filed an
1 FTCA claim for $15,000 ($600 for property damage and $14,400 for
, personal injury, pain and sufféring, and lost wages from his part-time
 job). How much,; if anything, will ENS Kuice collect?
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2. Solution. This claim is not payable under the FTCA for
© séveral reasons, not counting any possible Feres doctrine problem caused
- by the clalmant being a military member. First, FTCA does not provide
- comperisation for losses caused by intentional torts such as assault and
- battery. Moreover, BM2 Knasty's act was not within the scope of his
" Federal employment. Under the FTCA, the government is liable only for
| acts within the scope of Federal empioyment The fact that Knasty's
| acts were outSide the scope of his Federal employment also prevent
- paying. this claim under the MCA. However, under the automatic

consideration provisions, this claim may be considered as a nonscope
- claifh. It is not cognizable under another claims statute and the injuries
~ and damage were causéd by a Federal employee. Neither negligence nor

scope of employment is required. The claim involves the use of a

governiient vehicle. Therefore, Khice can recover under the nonscope
- claims statute. He will not be compensated for medical expenses, which
- Wwere prowded by the U.S. Government. Pair ard suffering and lost
~ Wwages are likéwise not compensable under the ronscope claims statute.
" Thersfore, Knicé will récover only the $600 property damage loss.

0409 ARTICLE 139, UCMJ, CLAIMS
A. Overyiew. Article 139 of the Uniform Code of Military Justice

provides compensation for private property damage caused by riotous, willful,
or wanton acts of members of the naval service not within the scope of their
employment or the wrongful taking of property by a member of the naval
service. Article 139 claims are unique in that they provide for the checkage
of the military pay of members responsible for the property damage. Overseas,
these types of damages may be paid for under the Foreign Claims Act. Private
citizens in the United States generally do not have an effective means by which
to be reimbursed for property damage or loss in these situations. Historically,
article 139 claims have been extremely rare within the Department of the Navy
(DON) because of the low dollar limit and a requirement that an investigation
requiring a hearing be conducted to investigate the validity of the claim.
Because it is the only Victim's Rights Act that the DOD has, there is a new
emphasis being placed on article 139 claims within the DON. The implementa-
tion of JAGINST 5800.7C (JAG Manual) in October of 1990 made several
significant changes in article 139 claims' dollar limitations and investigation
procedures. Although the individual member, not the Federal Government, is
liable for the damage, the member's command has significant procedural
responsibilities which can be found in Chapter IV of the JAG Manual.

B. Scope of liability

1. Limited to property damage. Article 139 claims are limited
to damage, loss, or destruction of real or personal property.

2. Willful damage. The property damage, loss, or destruction
must be caused by acts of military members which involve riotous or willful
conduct, or demonstrate such a reckless and wanton disregard for the property
rights of other persons, that wiliful damage or destruction is implied. Only
damage that is directly caused by the conduct will be compensated.

4-29




a. A claim that a Marine accidentally bumped into a broke
-a- mirror in the course of a drunken brawl with a Navy SEAL would be
:cognizable. Even though the Marine did not specifically intend to break the
mmirror and you could characterize the act as simple negligence, the Marine's
:conduct was riotous and damage resulted from it.

b. A claim that a Sailor drove a car at 90-miles an hour
«down the highway and drifted over the center line into an oncoming car would
:not be -cognizable.

) 3. Wrongful taking. A wrongful taking is essentially theft.
iClaims for property that was taken through larceny, forgery, embezzlement,
:misappropriation, fraud, or similar theft offenses will normally be payable.
:‘Loss of :property that involves a dispute over the terms of a contract, or over
-ownership of property, are not normally payable unless the dispute is merely
:a coverfor an intent to steal. Article 139 is not a way in which an individual
:can have his debts collected, nor is it to be used to mediate business disputes.

~ a. A claim that a Marine borrowed a friend's VCR to tape
:a show:.and did not return it on the promised date would not be cognizable
:wunless the Marine borrowed the VCR on such a pretext and then sold it. This
would prove a present intent to steal.

) b. A claim that a Sailor issues a worthless check would be
:cognizable if evidence establishes an intent to defraud. Such intent may be
iinferred. when the Sailor fails to make good on a bad check within 5 working
-days of receiving notice of insufficient funds, in the same way that a criminal
fintent to defraud may be inferred under Art. 123a, UCMJ.

c. A claim that a Sailor stole a check or credit card and
-used it to obtain items of value would be cognizable.

C. Exclusions from liability. The following types of claims are not
:payable under article 139:

1. Claims resulting from conduct that involves only simple
negligence (i.e., failure to act with the same care that a reasonable person
would use under the circumstances);

2. subrogated claims (e.g., by insurers);

3 claims payable under other claims statutes or regulations;
4. claims for personal injury or death;

5 claims arising from conduct occurring within the scope of

-employment;

6. claims for reimbursement for damage, loss, or destruction of
government property;

7. claims arising from contractual or fiduciary relationships; and
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8. claims for indirect or consequential damages (such as lost
‘business, lost earnings, carrying charges, interest, attorney fees, incon-
venience;, telephone calls, or time spent preparing the claim).

D. Proper claimants. Any individual (including both civilians and
servicemembers); business entity, state or local government, or charity may
-submit a: claim.

E. Measure of damages

) 1. General rule. The amount of recovery is limited to only the
direct physical damage caused by the servicemember.

-- Servicemembers will not be assessed for damage or
‘property- loss due to the acts or omissions of the property owner, his lessee,
or agent, that were a proximate contributing factor to the loss or damage of
said property. -In these cases, the standard for determining responsibility will
‘be one of comparative responsibility.

2. Charge against pay. The maximum amount that may be
approved: by an:.officer exercising general court-martial jurisdiction (OEGCMJ)
under article 139-is $5,000 per offender, per incident. Where there is a valid
claim for .over $5,000, the claim, investigation into the claim, and the command-
ing officér's recommendation shall be forwarded to the Judge Advocate General
(Code 35) or to Headquarters, U.S. Marine Corps (Code JAR), as appropriate,
ibefore checkage against the offender can begin. The amount that -can be
-charged against an offender in any single month cannot exceed one-half of the
member's basic pay.

F. Statute of limitations. The claim must be submitted within 90 days
of the -incident upon which the cla|m is based.

G. Procedures. Article 139 claims involve certain unique procedures:

1. The claimant may make an oral claim, but it must be reduced
to a personally signed writing that sets forth the specific amount of the claim,
the facts and circumstances surrounding the claim, and any other matters that
will assist in thé investigation.

-- If there is more than one complainant from a single
incident, each claimant must submit a separate and individual claim.

2. Investigation. Claims cognizable under article 139 may be
investigated by an lnvestlgatlon not requiring a hearing. There is no
requirement that the alleged offender be designated as a party to the
investigation and afforded the rights of a party. The investigation inquires
-into the circumstances surrounding the claim, gathering all relevant information
about the claim. Under_no circumstances_should the investigation of a claim
be delayed because criminal charges are pending.

a. The investigation will make findings of fact and opinions
on whether:

(1) The claim is by a proper claimant (in writing and
for a definite sum);
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(2) the claim is made within 90 days of the incident
that gave rise to it;

(3) the claim is for property belonging to the claimant
that was the subject of damage, loss, or destruction by a member or members
of the :naval service;

(4) the claim specifies the amount of damage suffered
by the-.claimant; and

(5) the claim is meritorious.

A b. The investigation shall also make recommendations about
the amount to be assessed against the responsible parties. |f more that one
servicemember is responsible, the investigation must make recommendations
«concerning the amount to be assessed against each individual.

) c. Standard of proof. A preponderance of the evidence
iis necessary for pecuniary liability under article 139.

d. Valua.ion of claimant's loss. Normally, the measure of

a loss dis either the repair cost or the depreciated replacement cost for the
:same- or similar item. Depreciation for most items depends on the age and
icondition -of the item. The Military Allowance List-Depreciation Guide should
ibe used:-.in determining depreciated replacement cost.

A

3. Subsequent_action
a. Offenders attached to same command

(1) If all offenders are attached to the command
cconvening the investigation, the commanding officer shall ensure that the
:offenders have an opportunity to see the investigative report and are advised
that they have 20 days in which to submit a statement or additional informa-
tion. If the member declines to submit further information, he shall so state,
‘in- writing, during the 20-day period.

A (2) The commanding officer reviews the investigation
-and- determines whether the claim is in proper form, conforms to article 139,
and whether the facts indicate responsibility for the damage by members of the
.command. |If the commanding officer finds that the claim is payable, he shall
fix the amount to be assessed against the offender(s).

_ (3) Review. The commanding officer's action on the
investigation is then forwarded to the OEGCMJ over the command for review
and action on the claim. The OEGCMJ will then notify the commanding officer
:of his -determinations, and the commanding officer will take acticn consistent
-with that determination.

b. Dffenders are members of different commands
(1) Action_ by common_superior. If the offenders are

:members of different commands, the investigation will be forwarded to the
‘OEGCMJ over the commands to which the alleged offenders are assigned. The
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OEGCMJ will ensure that the alleged offenders are shown the investigative
report and are permitted to comment on it before action is taken on the claim.

(2) The OEGCMJ will review the investigation to
determine whether the claim is properly within article 139 and whether the
facts indicate responsibility for the damage on members of his command. If the
OEGCMJ determines that the claim is payable, he will fix the amount to be
assessed against the offenders and direct their commanding officers to take
action accordingly.

4. Reconsideration. The OEGCMJ may, upon request by either
the claimant or the member assessed for the damage, reopen the investigation
or take other action he believes is in the interest of justice. [If the OEGCMJ
anticipates acting favorably on the request, he will give all interested parties
notice and an opportunity to respond.

5. Appeal. [f the claim is for $5,000 or less, the claimant or
‘the member against whom pecuniary responsibility has been assessed may appeal
the decision to the OEGCMJ within 5 days of receipt of the OEGCMJ's decision.
If good cause is shown, the OEGCMJ may extend the appeal time. The appeal
is submitted via the OEGCMJ to the Judge Advocate General for review and
final action. Imposition of the OEGCMJ's decision will be held in abeyance
pending final action by the Judge Advocate General.

H. Relationship _to court-martial proceedings. Article 139 claims
procedures are entirely independent of any court-martial or nonjudicial

punishment pioceedings based on the same incident. Acquittal or conviction
at a court-martial may be considered by an article 139 investigation, but it is
not controlling on determining whether a member should be assessed for
damages. The article 139 investigation is required to make its own indepen-
dent findings.

I Example

i. Facts. YN2 Snootfuil got uproariously drunk, stole a U.S.
Government sedan, and drove down the main streei of Wnor\so'-"et R.I.
at 85 mph Finding this less than entirely challenging, he decided to
drive in réverse with his eyes closed. In doing so, Snhootfull smashed
into the front window of Woonsocket Wholesale Widgets, causing $1,100
property damage. The proprietor of Woonsocket Wholesale Widgets, Mr.
Widgetmaker, has filed an article 139 claim with Snootfull's commanding
officer. Is this claim payable under Article 139, UCMJ?

2. Solution. NO. Snootfull's conduct certainly qualifies as
acts showing reckless and wanton disregard of the property rights of
others.  However, this claim would also be compensable under the
nonscope claim statute because it involves use of a Federal Government
vehicle while not within the scope of Federal employment. Therefore, it
is not payable under Article 139, UCMJ.
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PART C - CLAIMS ON BEHALF OF THE GOVERNMENT

0410 FEDERAL CLAIMS COLLECTION ACT

A Overview. Under the Federal Claims Collection Act, 31 U.S.C.
-§: 3711 (1982) (FCCA), the Federal Government may recover compensation for
claims on behalf of the United States for damage to or loss or destruction of
government property through negligence or wrongful acts.

B. Government's rights
1. Determined by local law. The extent of any FCCA recovery
by: the Federal Government is determined by the law where the damage
occurred. As a general rule, if a private person would be entitled to

compensation under the same circumstances, the Federal Government may
recover under the FCCA.

2. Liable parties. FCCA claims may be pursued against private
ons, corporations, associations, and nonfederal governmental entities. An
A claim also can be asserted against any Federal employee responsible for
1 damage and, if the responsible party is insured, the claim may be
presented to the insurer. See Federal Drivers’ Act, 28 U.S.C. § 2679(b)
-(1982) (prescribing immunity for Federal drivers). If the responsible party is
insured, the claim may be presented to the insurer.

~C. Measure of damages. The amount of the government's recovery for
an. FCCA claim is determined by the measure-of-damages rules of the law where
thé- damage occurred. There is no maximum limit to recovery.

D. Statute of limitations. The government has three years after the
damage occurs in which to make a written demand on the responsible party.
28:U.S.C. § 2415(b).

E. Procedures. Specific procedures and collection policies are
promulgated in JAGINST 5890.1. Among the notable features of FCCA
procedures are the following:

1. Authority to handle FCCA claims. JAGINST 5890.1 lists the
officers authorized to pursue, collect, compromise, and terminate action on
FCCA claims. These include certain officers in the Office of the Judge
‘Advocate General of the Navy and commanding officers of Naval Legal Service
Offices, except NLSO's in countries where another service has single service
responsibility in accordance with DOD Directive 5515.8.

2. Repair_or_replacement in kind. In some cases, the party
responsible for the damage, or that party's insurer, may offer to repair or
replace the damaged property. If such a settlement is in the government's
best interest, the commanding officer of the property may accept repair or
replacement under conditions described in JAGINST 5890.1.

3. Referral to Department of Justice. Unsettled claims may be
referred to the Department of Justice for litigation. The referral is made by
the Office of the Judge Advocate General, and not by the local authority
directly.
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0411 MEDICAL CARE RECOVERY ACT

A. Overview. The Medical Care Recovery Act (MCRA) provides that,
when the government treats or pays for the treatment of a military member,
retiree, or dependent, it may recover its expenses from any third party legally
liable for the injury or disease. The key to understanding the complexities of
the MCRA is to realize that the Federal Government operates one of the largest
health-care systems in the world.

B. The government's rights

1. Determined by local law. The extent of any MCRA recovery
by the Federal Government is determined by the law where the injury occurred.

2. Liable parties. MCRA claims may be asserted against private
individuals, corporations, associations, and nonfederal governmental agencies.
They also may be asserted against a Federal employee responsible for the
injuries, except that no such claim may be asserted against a servicemember
injured as a result of his/her own willful or negligent acts. However, the
United States can subrogate against any insurance coverage which the member
may have that might cover medical care and treatment as a result of the self-
injury.

3. Claims against insurers. |If the party responsible for the
injuries is insured, an MCRA claim may be asserted against the insurer. Since
a large portion of injuries resulting in MCRA claims involve automobile
accidents, assertions against insurance companies are commonplace.

C. Measure of damages. The Federal Government may recover the
reasonable value of medical services it provided, either directly at a U.S.
Government hospital or indirectly through the CHAMPUS program.

D. Statute of limitations. MCRA claims must be asserted within three
years after the injury occurs. 28 U.S.C. § 2415(b).

E. Procedures. MCRA procedures are governed by JAGINST 5890.1,
enclosure (6), section B.

0412 AFFIRMATIVE CLAIMS AGAINST SERVICEMEMBER TORTFEASORS

The United States may not assert an affirmative claim against a
servicemember/employee who, while in the scope of employment, damages
government property or causes damage or injury for which the United States
must pay. See United States v. Gilman, 347 U.S. 507 (1953). Consideration,
in the case of gross negligence or willful and wanton acts, should be given to
whether such actions took the servicemember/employee outside the scope of
employment.
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CHAPTER V
RELATIONS WITH CIVIL AUTHORITIES
0501 CRIMINAL JURISDICTION OVER SERVICEMEMBERS IN U.S.

A, Delivery of personnel. Chapter VI, Part A, of the JAG Manual
deals with ‘the delivery of servicemembers, civilians, and dependents.

1. Federal ciyil authorities. Members of the armed forces will
be released to the custody of U.S. Federal authorities (FB!, DEA, etc.) upon
request by a Federal agent. The only requirements which must be met by
the requesting agent are that the agent display both proper credentials and a
Fedéral warrant issued for the arrest of the servicemember. A Judge advocate.
of the Navy or Marine Corps should be consulted before delivery is effected,
if reasonably practicable. JAGMAN, § 0608.

2. State civil authorities. Procedures that are to be followed
when custody of -a member of the naval service is sought by state, local, or
.S, territorial officials depend on whether the servicemember is within the
-.geographical jurisdiction of the requesting authority. As when custody is
’ requested by Federal authorities, the requesting agent must not only identify
himself through proper credentials but must also display the actual wa-~rant for
the servicémember's arrest. Additionally, state, local, and U.S. territory
-officials must sign-a delivery agreement providing for the no-cost return of the
servicemember after civilian proceedings have terminated. JAGMAN, § 0603.
The state official: completing the agreement must show that he is authorized to
bind the state to the terms of the agreement. A sample agreement appears in
appendix A-6-b of the JAG Manual. Subject to these requirements, the

following examples illustrate the procedures to be followed:

a. E-3 Jones is stationed ashore or afloat at a command

within the gedgraphical territory of the requesting authority. Generally,

after the state official has displayed proper credentials and an arrest

~ warrant and a delivery agréement has been signed, the request will be
| complied with by the commanding officer. JAGMAN, § 0603.

b. E-3 Jones is stationed ashore or afloat outside of the
territorial jurisdiction of the requesting authority, but not ayerseas.
~ The servicemémbér must be informed of his right to require extradition.
If he does not waive extradition, the requesting authority must complete
- extradition proceedings before the Navy will release the individual.




In any event, release under these conditions can be made
by an officer exercising general court-martial jurisdiction (OEGCMJ),
someone designated by him, or any commanding officer after consultation
with a judge advocate of the Navy or Marine Corps. JAGMAN, § 0604,
If (after consultation with military or civilian legal counsel) the service-
member waives extradition in writing, the servicemember may be released
without an extradition order. |f the state in which E-3 Jones is located
réquests delivery of a servicemember wanted by another state (usually
based upon a fugitive warrant or other process from authorities of the
other state), the OEGCMJ (or other commanding officer discussed above)
is authorized to release Jones to the local authorities and normally will
do so; however, absent waiver by Jones, he will then have the
opportunity to contest extradition within the courts of the local <:ate.
JAGMAN, § 0604.

c. E-3 Jones is stationed ashore overseas or is deployed
and is sought by U.S., state, territory, commonwealth, or local
authorities. In this case, the request must be by the Department of

Justice or the governor of the state addressed to SECNAV (JAG). If
received by the command, it must be forwarded to JAG. The request
must allege that the man is charged, or is a fugitive from that state, for
an extraditable crime. When all the requirements are met, the Secretary
will issue the authorization to transfer the servicemember to the military
installation in the United States most convenient to the Department of the
Navy, where he will be held until the requesting authority is notified
and complies with the provisions of JAGMAN, § 0605.

3. Restraint of military offenders for civilian authorities.
R.C.M. 106, MCM (1984) provides that a servicemember may be placed in
restraint by military authorities for civilian offenses upon receipt of a duly-
issued warrant for the apprehension of the servicemember or upon receipt of
information establishing probable cause that the servicemember committed an
offense, and upon reasonable belief that such restraint is necessary (under the
circumstances). Such restraint may continue only for such time as s
reasonably necessary to effect the delivery. For delivery of a servicemember
to foreign authorities, the applicable treaty or status of forces agreement
should be consulted. The provision does not allow the military to restrain a
servicemember on behalf of civilian authorities pending trial or other
disposition. The nature and extent of restraint imposed is strictly limited to
that reasonably necessary to effect the delivery.  Thus, if the civilian
anthorities are slow in taking custody, the restraint must cease. An analogous
situation is when civilian law enforcement authorities temporarily confine a
servicemember, pursuant to a DD-553, pending delivery to, or receipt by,
military authorities.

4, Circumstances_in_which_delivery is refused
a. If a servicemember is alleged to have committed several
offenses -- including major Federal offenses and serious, but purely military,

offenses -- and delivery is requested, the mililary offenses may be investigated
and the accused servicemember retained for ptosecution by the military.




Refusal of delivery must be reported immediately to the Judae Advocate General
and to the cognizant OEGCMJ. JAGMAN, § 0610. When military disciplinary
:proceedings are pending, guidance from a judge advocate of the Navy or Marine
‘Corps should be obtained, if reasonably practicable, before delivery to Federal,
state, or local authorities.

b. Where a servicemember is serving the sentence of a
court-martial, the delivery of the servicemember to civil law enforcement
authorities is governed by JAGMAN, § 0613.

c. If a commanding officer cornciders that extraordinary
circumstances exist which indicate that delivery should be denied, then such
-denial is authorized by JAGMAN, § 0610b(2). This provision is rarely invoked.

d. In any case where it is intended that delivery will be
‘tefused, the commanding officer shall report the circumstances to the Judge
Advocate General and the area coordinator by message (or by telephone if
circumstances warrant). The initial report shall be confirmed by letter setting
forth a full statement of the facts. JAGMAN, § 0610d, app. A-6-c.

B. Recovery of military personnel_from_civil authorities

1. General rule. For the most part, civil authorities will be able
to arrest and detain servicemembers for criminal misconduct committed within
their territorial jurisdiction and proceed to a final disposition of the case
without interference from the military. Military authorities have no legal right

sor power to interfere with the civil proceedings.

a. Official duty exception. The one exception to the
general rule is that no state authority may arrest or detain for trial a member
of the armed forces for a violation of state law done necessarily in the
:performance of official duties. This exception arises from the concept that,
‘where the Federal Government is acting within an area of power granted to it
by the Constitution, no state govetnment has the right to interfere with the
‘proper exercise of the Federal Government's authority. It follows that members
.of the armed forces acting pursuant to lawful orders or otherwise within the
scope of their official duties are not subject to state authority. This freedom
from interference by the state applies only when the proper performance of a
military duty requires violation of a state law -- so that if one is driving a
Navy vehicle on state highways on normal government business, tha driver is
subject to state traffic laws.

b. Whenever an accused is in the custody of civil
authorities charged with a violation of local or state criminal laws as a result
of the performance of official duties, the commanding officer should make a
request to the nearest U.S. attorney for legal representation. This should
‘be accomplished via the area coordinator, or naval legal service office, if
practicable.

c. A full report of all circumstances surrounding the
incident and any difficulties in securing the assistance of the U.S. attorney
should be forwarded to the Judge Advocate General.




] d. Where the U.S. attorney declines or is unable to
:provide legal services, the Judge Advocate General shall be advised in writing
of the--circumstances. In those cases in which the date set by the court for
-answer -or appearance is such that time does not permit this communication
through the usual methods, the Judge Advocate General shall be contacted
iimmediately by telephone.

2. Local agreements. In many areas where major naval
installations are located, arrangements have been made between naval commands
-and the local civilian officials regarding the release of servicemembers {o the
military before trial. These agreements are local and informal. There is no
-established Navy-wide procedure, and their success depends solely upon the
practical relationships in the particular area. All commands within the area
‘must comply with the local procedures aand make such reports as may be
required. Normally, details of the local procedures can be obtained from the
area shore patrol headquarters, base legal officer, staff judge advocate, or
similar official.

3. Command representatives. The command does not owe an
accused who is held by civil authorities in the United States legal advice and
shouldi-not take any action which could be construed as providing legal counsei
to represent an accused. The command, however, may send a representative
‘to contact the civil authorities for the purpose of obtaining information for the
‘command. This representative may provide information to the court,
:prosecutor, or defense counsel concerning the accused's military status, the
quality- of his service, and any special circumstances that may aid the civil
authorities in reaching a just and proper result; however, care must be taken
not to violate the Privacy Act. Although more complete guidance is given in
chapter 14 of this text, as a general rule, it is improper to release any
:personal information from the records of the accused (such as NJP results or
-enlisted performance marks) without either the servicemember's voluntary
weritten consent or an order from the court trying the case.

4. Conditions_on_release_of accused to military_authorities
a. If the member is released on his personal recognizance
or on -bail to guarantee his return for trial, the command may receive the
servicemember. The commanding officer, upon verification of the attending

facts, date of trial, and approximate length of time that should be covererd by
lrave of absence, should normally grant liberty or leave to permit appearance
for trial. JAGMAN, § 0611. Personal recognizance is an obligation of record
entered into before a court by an accused in which he promises to return to
the court at a designated time to answer the charge against him. Bail involves
the accused's providing some security beyond his mere promise to appear at the
time and place designated and submit himself to the jurisdiction of the court.
Service in the armed forces does not release an accused of the duty to conform
to the requirements of release on bond or recognizance.

b. There is no authority for accepting an accused subject
to any conditions whatsoever. Commands may inform civilian authorities of the
Navy's customary policy of granting leave or liberty to permit attendance at
civilian trials, but the JAG Manual states only that Navy policy is to permit
servicemembers to attend their trials -- not to force such attendance.
JAGMAN, §& 0611. Futher, military authorities are without power to place an
accused in any sort of pretrial restraint based on the civilian charges.
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c. An¥accused should not be accepted from civil authorities
in the condition that disciplinary action will be taken against him. Issues such
s accuser concepts or selective prosecutions could stop a command from acting.
:Evidentiary problems may exist. These matters could prevent d|$C|p||nary
action, subsequently hurting command/community relationships. If a case is
taken, the staff judge advocate and the trial counsel must work closely with
the local: prosecutor's office.

,;QJI iO\

C. Special_situations

1. Interrogation by Federal civil authorities. Requests to
interrogate suspected military personnel by the FBI or other Federal civilian

investigative agencies should be promptly honored. Any refusal and the

reasons -therefor must be reported immediately to the Judge Advocate General.
JAGMAN, § 0612.

i 2.  Writs of habeas corpus or temporary restraining orders.
JAGMAN: § 0615. Upon receipt of a writ of habeas corpus, temporary

“restraining order or similar process, or notification of a hearing on such, the

nearest U.S. attorney should be immediately notified and assistance requested.
A message or telephone report of the delivery of the process or notification of
the hearing must be made to SECNAV (JAG) and confirmed by speed letter,
An immediate request for assistance is necessary because such matters
frequently require a court appearance with an appropriate response by the
government in a very short period of time. When the hearing has been
.completed and the court has issued its order in the case, a copy of the order
should ‘be promptly forwarded to the Judge Advocate General.

3. Consular notification.. Within the territory of the United
States, whenever a foreign national who is a member of the U.S. armed forces
45 apprehended-.under circumstances likely to result in confinement or trial by
court-martial, or is ordered into arrest or confinement, or is held for trial by
court-martial with or without any form of restraint, or when court-martial
charges .against him are referred for trial, notification to his nearest consular
office may be required. When any of the above circumstances occur, the
foreign national shall be advised that notification will be given to his consul
‘unless he objects and, in case he does object, the Judge Advocate General will
determine whether an applicable international agreement requires notification
itrespective of his wishes. SECNAVINST 5820.6 series provides guidance and
details on consular notification, including specifically the contents of the notice.

0502 FOREIGN CRIMINAL JURISDICTION OVER U.S. SERVICEMEMBERS

A. Aboard U.S. warships. A warship is considered an instrumentality
of a nation in the exercise of its sovereign power. Therefore, a U.S. warship
is considered to be an extension of U.S. territory. As such, it is under the
-exclusive jurisdiction of the United States, and is thus immune from any other
fation's jurisdiction during its entry and stay in foreign ports and territorial
waters as well as on the high seas. Attachment or libel in admiralty may not
be taken or effected against a warship for recovery of possession, for collision



damage, or for salvage charges. The commanding officer of a ship shall not
permit his ship to be searched by foreign authorities nor shall he allow
personnel to be removed from the ship by foreign authorities. If the foreign
authorities use force to compel submission, the commanding officer should resist
with the utmost of his power. Except as provided by international agreement,
the rules for a shore activity are the same. U.S. Navy Regulations, 1990,
arts. 0822, 0828. In addition, the laws, regulations, and discipline of the
United States may ke enforced on board a U.S. warship within the territorial
précincts of a foreign nation without violating that nation's sovereignty. A
warship present in a foreign port is expected to comply voluntarily with
applicable health, sanitation, navigation, anchorage, and other regulations of
the territorial nation governing her admission to the port. Failure to comply
may result in the lodging of a diplomatic protest by the host nation and the
possible ordering of the warship to leave the port and territorial sea. If such
sanctions were imposed, immunity from seizure, arrest, or detention by any
legal means would remain in force.

B. Cyerseas ashore

ashore overseas are subject to the civil and criminal laws of the particular
foreign state ("territorial jurisdiction”). The United States has negotiated
agreements, generally known as status of forces agreements {SOFA's), with all
countries where its forces are stationed. Under most SOFA's, the question of
whether the U.S. servicemember will be tried by U.S. authorities or by foreign
authorities for crimes committed depends on which country has "exclusive" or
"primary" jurisdiction. Exclusive jurisdiction exists when the act constitutes
an offense against only one of the two states (e.g., unauthorized absence).
Those areas constituting violations under both the UCMJ and foreign law are
subject to concurrent jurisdiction. This situation raises the question of which
state has "primary" jurisdiction. The United States will normally have primary
jurisdiction over military personnel for:

1. Seryicemembers. Military personnel visiting or stationed

a. Offenses solely against the property or security of the
United States;

b. offenses arising out of any act or omission done in the
performance of official duty; and

c. offenses solely against the person or property of
another servicemember, a civilian employee, or a dependent.

The host country will retain the primary right to exercise
jurisdiction in all other concurrent jurisdiction situations. |f a servicemember
commits a crime in which the host country has primary jurisdiction, the accused
will be prosecuted under the laws and procedures of that country's criminal
justice system unless the host country waives its primary right to exercise
jurisdiction. If this occurs, the United States may exercise criminal jurisdiction
under the UCMJ regardless of where the offense occurred.
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2. Civilians. Special privileges and exceptions from the
application of foreign local law to U.S. bases overseas are governed by a "Base
Rights Agreement” between the two governments. Such agreements may provide
for the exercise of police power by the United States within the confines of the
base, but this exercise will usually be concurrent with that of the foreign
sovereign. Residual sovereignty over the base usually is retained by the
foreign government, and criminal offenses committed by U.S. nonmilitary
personnel while on the base are generally triable in foreign criminal courts.
It is questionable whether any U.S. court has jurisdiction to try U.S. civilians
for crimes committed overseas with the exception of crimes committed by civiiian
personnel while accompanying U.S. military forces into declared war zones.

C. U.S. policy. It is the policy of the United States to maximize its
jurisdiction and seek waivers in cases where it does not have primary
jurisdiction. SECNAVINST 5820.4 series, Subj: STATUS OF FORCES
POLICIES, PROCEDURES, AND INFORMATION, directs in paragraph 1-4(a) that
"[c]onstant efforts will be made to establish relationships and methods of
operation with host country authorities which will maximize US jurisdiction to
the extent permitted by applicable agreements.” This means that requests for
waiver of jurisdiction be made for all serious offenses committed by service-
members regardless of the claims of exclusive jurisdicticn by the host country
or the lack of a status of forces agreement.

D. Reporting. Whenever a servicemember is involved in a serious or
unusual incident outside of the United States, it will be reported to the Judge
Advocate General. Serious or unusual incidents will include any case in which
one or more of the following circumstances exist:

1. Pretrial confinement by forzign authorities;

2. actual or alleged mistreatment by foreign authorities;

3. actual or probable publicity adverse to the United States;

4, congressional, domestic, or foreign public interest is likely
to be aroused;

5. a jurisdictional question has arisen;

6. the death of a foreign national is involved; or

7. capital punishment might be 1rposed.

The reporting provisions of OPNAVINST 3100.6 series
(OPREP-3 Navy Blue Reports) apply in app':priate circumstances.

E. Custody rules. When a servicemember is arrested and accused of

a crime, the existing SOFA with the host country determines which country
retains custody of the individual. General rules in this area follow:

5-7




 ARRESTED: BY

U.S. Authorities
Forgign Authorities

~ U.S. Authorities

For’efgn Authorities

PRIMARY_JURISDICTION

CUSTODY

F. Authority to deliver.

U.S.
U.S.

Foreign Country

Foreign Country

U.S.
Turn over to U.S.

u.s. custody until
officially charged or
agreement provides for
1J.S. custody until
criminal proceedings
completed

Host country may maintain
custody or turn over to
U.S. authorities until
criminal proceedings
completed

Except when provided by agreement between
nited States: and the foreign nation concerned, there is no authority to

deliver persons in the Department of the Navy to foreign authorities.

JAGMAN, § 0609..

Where a U.S.

servicemember is in the hands of foreign
sauthomtles and is. charged with the commission of a crime, regardless of where
k -place, the commanding officer should report the matter to the Judge

‘Advocate General -and other higher authorities for guidance. Since expeditious
-release from foreign ‘incarceration is a matter of utmost interest, delay should
be- To secure lhe release of U.S. military personnel held

voided -at all -cost.
reign- authorities, U.S. militaiy authorities may give assurances that the

servicemember will not be removed {rom the host country except on due notice

=and dequate opportunity by the foreign authorities to object to that action.

-G. Procedural safeguards.

propriate cases, military authorities may order pretrial restraint of the
member in a U.S. facility to ensure his or her presence at trial on

If a servicemember is to be tried for an

offense in a foreign court, he is entitled to certain safeguards. For example,
under the NATO SOFA, a servicemember is guaranteed the following:

1. A prompt and speedy trial;

2. to be informed in advance of trial of the specific charge or
charges made against him;

3. to be confronted witi, the witnesses against him;

4. to compel the appearance of witnesses in his favor if they are

within the jurisdiction of the state;

5. to have legal representation of his own choice;
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6. to have the services of a competent interpreter if necessary;
-and )

7. to communicate with representatives of the U.S. Government
and, when the rules permit, to have such representatives present at his trial.

These rights are also provided for in most nations where
status agreements exist. The in-court observer, a judge advocate, is not a
:participant in the defense of the servicemember, but rather reports to higher
authority as to whether the safeguards guaranteed by the SOFA were followed
and whether or not a fair trial was received. Section 1037 of title 0, United

tried in f-.eign courts.

0503 GRANTING OF ASYLUM AND TEMPORARY REFUGE

1. U.S. Navy Regulations, 1990, art. 0940

2. SECNAVINST 5710.22 series, Subj: PROCEDURES FOR
‘HANDLING REQUESTS FOR POLITICAL ASYLUM AND TEMPORARY REFUGE

3. NWP 9 (Rev. A) / FMFM 1-10, paragraph 3.3

B.  Definitions

1. Asylum: Pr- “ection and sanctuary granted to a foreign
national who applies for protection because of persecution or fear cf persecution
on account of race, religion, nationality, membership in a parficular social
group, or political opinion.

2. Temporary refuge: Protection afforded for humanitarian
teasons to a foreign national under conditicas of urgency to secure the life or
safety of that person against imminent danger.

g

C. Synopsis of provisions

1. The provisions of the basic references for granting asylum
ol temporary refuge to foreign natinnals depend on where the request is made.
‘Basically, if the request is made wither in U.S. territory (the 50 states, Puerto
Riro, territories or possessions) or on the high seas, the applicant will be
received aboard the naval installation, aircraft, or vessel where he seeks
asylum. If a request for asylum or refuge is made in te,ritory or territorial
seas under foreign iurisdiction, the applicant normally will not be received
aboard and should be advised to apply in person at the nearest American
consulate or Embassy. Under these circumstances, an applicant may be
received aboard and given temporary refuge only under extreme or exceptional
circumstances where his life or safety is in imminent danger (e.g., where he
is being pursued by a mob).




2. Regardless of the location of the unit involved, any action
taken upon a request for asylum or refuge must be reported to CNO or CMC,
as appropriate, by the fastest available means. Telephone or other voice
communication is preferred but, in any case, an immediate precedence message
(info: SECSTATE) must be sent confirming the telephone or voice radio report.
All requests from foreign governments for release of the applicant will be
referred to CNO/CMC and the requesting authorities shall be advised of the
referral.

3. in any case, once an applicant has been received aboard an
installation, aircraft, or vessel, he will not be turned over to foreign officials
without personal permission from the Secretary of the Navy or higher
authority, regardless of where the accepting unit is located.

4. Personnel of the Department of the Navy are prohibited from
directly or indirectly inviting persons to seek asylum or temporary refuge. No
information concerning a request for political asylum or temporary refuge will
be released to the public or media without the prior approval of the Assistant
Secretary of Defense for Public Affairs.

0504 SERVICE OF PROCESS AND SUBPOENAS

A. Service of process: Service of process establishes a court's
jurisdiction over a person by the delivery of a court order to that person
advising him of the subject of the litigation and ordering him to appear or
answer the plaintiff's allegations within a specified period of time or else be in

default. Properly served, the process makes the person subject to the
jurisdiction of a civil court.

z

i. Overseas. A servicemember's amenability to service of
proces. issued by a foreign court depends on international agreements (such
as the NATO SOFA). Where there is no agreement, guidance should be sought
from the Judge Advocate General. JAGMAN, § 0616a(2).

2. Within _the United States

a. Within the jurisdiction of the issuing_court. The
commanding officer shall permit the service except in unusual cases where he
conciudes that compliance with the mandate of the process would seriously
prejudice the public interest. Personnel serving on a vessel within the
territorial waters of a state are considered within the jurisdiction of that state
for the purpose of service of process. Process should not be allowed within
the confines of the command until permission of the commanding officer has
been obtained. Where practicable, the commanding officer shall require that
procass be served in his or her presence or in the presence of an officer
designited by the commanding officor. Commanding officers are required to
ensure that the nature of the process is explained to the member. This can
be accumplishad by a legal assistance officer. JAGMAN, § 0616a.




b. Beyond the jurisdiction of the issuing_court.
Commanding officers will permit the service under the same conditions as within
the jurisdiction, but shall ensure that the member is advised that he need not
indicate acceptance of service. Furthermcre, in most cases, the commanding
officer should advise the person concerned to seek legal counsel. When a
commanding officer has been forwarded process with the request that it be
delivered to a person within the command, it may be delivered if the service-
member voluntarily agrees to accept it. When the servicemember does not
voluntarily accept the service, it should be returned with a notation that the 1
named person has refused to accept it. JAGMAN, § 0616a(2).

c. Arising from official duties. Whenever a servicemember
or civilian employee is served with Federal or state court civil or criminal
process arising from activities performed in the course of official duties, the
commanding officer should be notified and provided copies of the process and
pleadings. The command shall ascertain the pertinent facts, coordinate with
the local NLSO to notify JAG (Code 34) immediately by telephone, and forward
the pleadings and process to that office. JAGMAN, § 0616b.

(1) A military member may remove civil or criminal
prosecutions from state court to Federal court when the action stems from an
act done under color of office or when authority is claimed under a law of the
United States respecting the armed forces. 28 U.S.C. § 1442a (1982). The
purpose of this section is to ensure a Federal forum for cases when service-
members must raise defenses arising out of their official duties.

) (2) If a Federal employee is sued in his or her

individual capacity, that employee may be represented by Justice Department

‘ attorneys in state criminal proceedings and in civil and congressional
proceedings.

(3) When an employee believes he or she is entitled
to representation, a request -- together with pleadings and process -- must
be submitted to the Judge Advocate General via the individual's commanding
officer. The commanding officer shall endorse the request and submit all
pertinent data as to whether the employee was acting within the scope of
employment at the time of the incident out of which the suit arose. If the
Justice Department determines that the employee's actions reasonably appear to
have been performed within the scope of employment, and that representation
is in the interest of the United States, representation will be provided.
JAGMAN, § 0616b.

3. Service not allowed. In any case where the commanding

officer refuses to allow service of process, a report shall be made to SECNAV

.. (JAG) as expeditiously as the circumstances allow or warrant. JAGMAN,
§ (616e.

4, Leave/liberty. In those cases where personnel either are

set ved with process or voluntarily accept service of process, leave or liberty
should be granted in order to comply with the process, unless i1t will prejudice
the best interests of the naval service. JAGMAN, § 0616d.
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B Subpoenas. A subpoena is a court order requiring a person to
testify in either a civil or criminal case as a witness. The same considerations
exist in this instance as apply in the case of service of process, except for
special rtules where testimony is required on_behalf of the United States in
criminal: and civil actions, or where the witness is a prisoner.

1. Witness on_behalf of the Federal Goyernment. Where
Department of the Navy interests are involved and departmental personnel are
required to testify for the Navy, NMPC or CMC will direct the activity to which
the witness is attached to issue TAD orders. Costs of such orders shall be
borne by that same command. In the event Department of Navy interests are
not involved, the member's command will issue orders and the Navy will be
reimbursed by the Federal agency concerned. JAGMAN, § 0618a.

2. Witness on behalf of accused in Federal court. When naval
personnel are served with a subpoena and the appropriate fees and mileage are
tendered, commanding officers should issue no-cost permissive orders unless the
public interest would be seriously prejudiced by the member's absence from the
command. In those cases where fees and mileage are not tendered as required
by the Federal Rules of Criminal Procedure, but the person subpoenaed still
desires to attend, the commanding officer is authorized to issue permissive
orders at no cost to the government. The individual should be advised that
an. agreement as to reimbursement for any expenses should be effected with the
party desiring their attendance and that no reimbursement should be expected
from the government. JAGMAN, § 0618b.

3. Witness on behalf of party to_civil action or state criminal
action with no Federal Government interest. The commanding officer normally

‘will grant leave or liberty to the person, provided such absence will not

prejudice the best interests of the naval service. [If the member is being called
as a witness for a nongovernmental party only because of performance of
official duties, the commanding officer is authorized to issue the member
permissive orders at no expense to the government. JAGMAN, § 0618b.

4. Witness is a prisoner. JAGMAN, § 0619.

a. Criminal cases. SECNAV (JAG) must be contacted for
peimission which normally will be granted. Failure to produce the prisoner as
a witness may result in a court order requiring such production.

b. Civil action. The member will not be released to appear
regardless of whether it is a Federal or state court making the request. A
deposition may be taken at the place of confinement subject to reasonable
conditions and limitations imposed by the prisoner's command.

5. Pretrial interviews concerning matters arising out of official
duties. Requests for interviews and/or statements by parties to private

litigation must be forwarded to the commanding officer/officer in charge of the
cognizant naval legal service office or Marine Corps staff judge advocate. When
practicable, arrangements will be made to have all such individuals interviewed
at one time by all interested parties. These interviews will be conducted in
the presence of an officer designated by the commanding officer/officer in
charge, naval legal service office, or Marine Corps staff judge advocate who
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will ensure that no line of inquiry is permitted which may disclose or
compromise classified information or otherwise prejudice the security interests
of the United States. These requests will not be granted where the United
States is a party to any related litigation or where its interests are involved,
including cases where U.S. interests are represented by private counsel by
reason of insurance or subrogation arrangements. Where U.S. interests are
involved, records and witnesses shall be made available only to Federal
Government agencies. JAGMAN, § 0620.

6. Release of official information for litigation purposes and
testimony by Department of Navy personnel. SECNAVINST 5820.8 series
prescribes what information -- testimonial and documentary -- is releasable to

courts and other government proceedings and the means of obtaining approval
for the release of such information.

C. Jury duty. Active-duty servicemembers are exempted by 28
U.S.C. § 1863(b)(6) (1982) from service on Federal juries. Congress passed
a similar exemption for state jury duty in the Defense Authorization Act of 1986
(codified at 10 U.S.C. § 982), but imposed a two-part test. Servicemembers
may be excused if mission readiness is affected by the absence or if the
absence unreasonably interferes with military job performance. SECNAVINST
5822.7 series, Subj: SERVICE ON STATE AND LOCAL JURIES BY MEMBERS
OF THE NAVAL SERVICE, gives all commanders the authority to invoke the
exemption for their personnel. If members do serve on a jury, they shall not
be charged leave or lose pay. All fees, with the exception of actual expenses,
will be turned over to the U.S. Treasury.
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CHAPTER VI

STANDARDS OF CONDUCT AND GOVERNMENT ETHICS

0601 INTRODUCTION

A. The purpose of the standards of conduct rules is to provide ethical

standards for all Department of the Navy (DON) personnel. The primary

reference for these rules is SECNAVINST 5370.2 series, Subj: STANDARDS

‘OF CONDUCT AND GOVERNMENT ETHICS, which applies to the military

(Regular and reservist, active or ACDUTRA) as well as to civilians (including

‘nonappropriated fund activities. personnel and special government employees).

The-primary standards of conduct reference for the Coast Guard is COMDTINST

537026, Subj: STANDARDS OF CONDUCT.

B.  The standards of conduct rules in this chapter that are in bold

‘type are- regulatory general orders and, therefore, military violators of those
tules are subject to the UCMJ, while civilian violators are subject to
«disciplinary action. The government does not have to allege or to prove that
a military accused had knowledge of a particular regulation to obtain a con-
viction for the violation of a lawful general regulation under Article 92 of the
YCMJ.  The. government would have to allege and prove the facts which
allegedly. violated the regulation and, depending on the lawful general regulation
alleged, the government would have to prove any general or specific intent

required by the regulation.

0602 COMMAND RESPONSIBILITIES

There are several important command responsibilities with regard
to the standards of conduct. Individual commands must:

1. Be responsible for ensuring compliance with the standards of

conduct rules within the command;

2. provide regular training, at least annually, to all DON

-personnel in the command;

3. periodically publish within the command the bedrock standards
TAppendix D in SECNAVINST 5370.2 - see at pp. 33-34, infra] and, on
request, provide a copy of these rules on request to DOM personnel within the
command;

4. ensure that any required Private Interests Disclosure Reports
are timely filed;

5, make conflict of interest determinations per the rules and take
appropriate remedial action;
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6. ensure that ACDUTRA reservists are assigned duties that
avoid conflicts of interest and minimize the possibility of gaining information
which could give them unfair advantage over their civilian competitors;

7. réceive and promptly handle reported violations; and
8. ensure that individuals leaving Federal Service, including

retirees, are briefed concerning post-government employment service restrictions
and reporting requirements.

0603 ETHICS COUNSELORS

T N

1. Responsible for providing advice and assistance on standards
of conduct, ethics, conflicts of interest, and post-government service
exiployment restriction issues (This advice should be in writing whenever it is
practical: to do so.); and

2; permitted to issue written opinions relating to private
employment contracts between former DOD procurement officials and defense
-contractors.

- B.  Appendix E to SECNAVINST 5370.2 lists the ethics counselor billets
in-ithe naval service. These billets include the commcnding officers of Naval
‘Legal Service offices, the staff and force judge advocates on the staffs of all
commands having general court-martial convening authority, and the staff judge
‘advocates for Naval Regional Medical Commands.

0604 GENERAL POLICIES FOR ALL DON PERSONNEL

A The appearance of impropriety must be avoided by all DON
personnel. SECNAVINST 5370.2 states:

Whether an appearance of impropriety exists must be
determined from the prospective of a reasonable member
of. the American public and not solely from the vantage
point of the Government officials involved. This policy
implicitly assumes that questioned actions will be
evaluated with the knowledge common to the community

whose perception is being evaluated. If, under this
standard, an action appears improper, it shall not be
taken.

B. All DON personnel must:
1. Know their scope of authority and not exceed it.

2. Be familiar with statutory prohibitions on conduct.
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3. Consult designated ethics counselors as needed.

4, Avoid any action that results in or reasonably can be
expected to create the appearance of:

a. Using public office for private gain;

b. giving preferential treatment to any person or entity;
c. impeding government efficiency or economy;

d. losing independence or impartiality;

e. making a government decision outside official channels;

or

f. adversely affecting the confidence of the public in the
integrity of the government.

0605 AFFILIATIONS AND FINANCIAL INTERESTS

DON personnel shall not engage in personal, business, or

‘professional activity nor hold a direct or indirect financial interest that
conflicts with the duties and responsibilities of the DON positions. Unless

expressly authorized. below, all DON personnel who have or acquire an

affiliation -or .a financial interest that conflicts or creates the appearance of a
conflict with their official duties shall report the matter to their appropriate

superior in the chain of command.

A. For purposes of this rule, the private financial interests of an
individual's spouse, minor child, immediate household member, or partner are
considered the private financial interests of the individual.

) B. Situations where conflicts of interest are likely to arise include
those in which DON personnel have government duties or resporsibilities
related to persons or business entities with which they, their spouses, minor
children, or immediate household members:

1. Are associated as employees, officers, owners, directors,
members, trustees, partners, advisers, or consultants;

2. have established contact, are negotiating, or have arrange-
ments for future employment; or

3. have interests such as ownership of stock, stock options,
bonds, real estate, or other securities or financial arrangements, such as
trusts, or through participation in certain types of pension or retirement
plans.




C. Examples of conflict situations include:

1. A commariding officer who holds a position in an insurance
company, or an employee welfare or benefit organization, that sells
- insurance to its members -- since the official duties of a commanding

~ officer require the exercise of control over the solicitation of insurance
_ within the command.

2. A supply officer who buys government supplies from a
local firm while his son is trying to obtain employment with the same
firm.

3. A contracting officer who owns stock in one of the
companies bidding on a government contract which that officer is about
to award.

4, A government employee who enters into an agreement with

-~ a construction company to pay him a oercentage of the profits realized

- on all contracts which the construction company would have with the

- government. K_& K Epagineering Co. y. United States, 616 F.2d 469
(Ct. CI. 1980).

D. The commander of the activity concerned must resolve the conflict,
and the action taken may involve the individual's disqualification from duties
related to the conflict, his or her transfer, the removal of the individual from
the position, or a change in duties.

E. Disqualification is not, however, required for the following financial
interests:

L Shares of a widely held and diversified mutual, money
market, trust, or similar funds offered for sale by a financial institution or by
a regulated investment company;

2. deposits in and loans from banks or other financial institu-
tions, provided they are at customary and generally available terms and
conditions; and

3. Federal, state, municipal, or local government bonds.

F. 18 U.S.C. § 208 (1982} provides the basis for much of this
standards of conduct rule and provides two means by which a financial interest
may be determined to be insufficiesst to affect the integrity of a government
employee's services:

1. A written determination from the government official who
appointed the government employee to his pasition, after full disclosure by that
employed, that a financial interest is not sufficiently substantial; or

2. by general rule or regulation published in the Federal
Register stating that the financial interest has been exempted as either too
remote or too inconsequential.
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G. DON personnel who are members or officers of nongovernmental
associations or organizations must avoid activities on behalf of such groups
that are incompatible with their official government positions.

1. Individuals are not disqualified from rendering advice or
making recommendations within their chain of command on particular matters
affecting private, nonprofit associations or organizations that foster and promote
the general interests of the naval service and which depend upon the voluntary
leadership efforts of DON personnel if:

a. Such individuals disclose their interest or affiliation to
their superior prior to rendering advice or making recommendations;

b. the final decision is made by higher authority; and

c. the individual's commander does not otherwise find
disqualification to be necessary.

2. For additional policy guidance in this Private Associations
area, see SECNAVINST 5760.4 series, Subj: POLICIES GOVERNING PARTICI-
PATION OF DEPARTMENT OF THE NAVY COMPONENTS AND DON PERSONNEL
IN ACTIVITIES OF PRIVATE ASSOCIATIONS.

0606 OUTSIDE EMPLOYMENT

DON personnel shall not engage in any outside employment activity,
with or without compensation, that:

A. Interferes with or is not compatible with the performance of their
government duties;

B. may reasonably be expected to bring discredit upon the government
or the Department of the Navy; or

C. is otherwise inconsistent with the requirements of the instruction.
: 1. éommanders and individuals must assess each outside activity
individually and prohibit those which can reasonably be expected to create the

appearance of impropriety.

2. Commanders may require all individuals in their commands
seeking outside employment to obtain advance permission.

3. There are many iimitations on outside activities in Federal
statutes and regulations, including:

a. Officers on active duty (except while on terminal
leave) may not accept employment if it requires separation from theit organiza-
tion, branch, or unit, or interferes with the performance of military duties.
10 U.S.C. § 973 (1982).




b. Enlisted naval personnel on active duty cannot leave
itheir post to engage in a civilian employment if it interferes with the customary
or regular employment of local civilians in their art, trade, or profession.
10 U.S:C. § 974 (1982). The purpose of this prohlbmon is to prevent enlisted
:;personnel from competing with local civilians for work.

c. DON personnel cannot receive pay or allowances from
:any source other than the United States for the performance of any official
service-or duty unless specifically authorized by ijaw. See 18 U.S.C. § 209
(1982).

d. Other than in the discharge of his official duties, an
:officer or employee of the government is prohibited from acting as agent or
attorney for prosecuting any claim agalnst the United States or receiving any
-gratuity or share of or interest in any claim for providing assistance in
prosecuting such a claim. That employee is also prohibited from acting as
-agent -or attorney for anyone before any department, agency, court-martial,
‘commission in connection with any matter in which the United States is a party
or has .a direct and substantial interest. 18 U.S.C. § 205 (1982).

: Examples of outside employment rule violations include:

a. An 0-5 who violates the rule by accepting a consult-
ing position that requires him to travel extensively during the workweek;

b. an 0-3 who violates the rule by working part-time for

"~ a company under contract with DON to provide electronic data program-

‘ming services to that officer's department, if she has any official

responsibility to oversee, manage, or deal with the company's representa-
tives or products; and

c. an E-6 who violates the rule by taking a job

- providing, on behalf of a contractor, aircraft maintenance services to the

same airplanes for which he is responsible as a part of his military
duties.

0607 COMMERCIAL DEALINGS INVOLVING DON PERSONNEL

DON personnel shall not knowingly solicit or make solicited sales
to DOD personnel who are junior in rank, grade, or position, or their famiiy
‘members, at any time, on or off duty. In the absence of actual cocercion,
intimidation, or pressure, this prohibition does not include:

A. The sale or lease by an individual of his or her privately owned
real or personal property not held for commercial or business purposes; and




~ B. salés in commercial establishments incident to employment by
individuals working part-time on their off-duty houis.

1. The reasoning behind this rule is the elimination of the
appeatrance of coercion, intimidation, or pressure from rank, grade, or position.

2. This rule applies to both the act of soliciting and to the act
of selling as a result of soliciting; although, in bo'n cases, a solicitation is
necessary for a violation to occur.

3. This prohibition includes, for example, the solicited sale of
insurance, stocks, mutual funds, real estate, househeld supplies, and other
goods and services.

4, While this standards of conduct rule prohibits a senior from
making a solicited sale to a junior or to the junior's family, sales made because
a junior approaches the senior and requests the sale be made are not
prohibited. However, officers are prohibited by Article 1111, U.S. Navy
Regulations, 1990, from having any pecuniary dealings with enlisted personnel
except as required in the performance of official duties.

5. Examples of commercial dealing situations:

a. A GS-13 violates this rule if he circulates to his

subordinatés his business card showing that he is a certified life

~ insurance undérwriter, with a note that he will be happy to advise them

on his company's products, since such an act is a subtle form of
solicitation.

b. An 0-7 does not violate the rule by selling his
personal residence to an 0-1 when the 0-7 receives PCS orders.

» c. An 0-5 does not violate the rule by teaching an 0-
1 to fly for a fée if the 0-1 approached the 0-5 and requested that he
provide that instruction.

0608 COMMERCIAL USE OF GOVERNMENT GRADE, RANK,
TITLE, POSITION, OR UNIFORM

Naval personnel shall not use nor permit the use of their grade,
rank, title, position, or uniform to promote any commercial enterprise or to
endorse any commercial product, except that:

A. Retired military personnal and members of Reserve components not
on active duty may use their military titles in connection with commercial
enterprises if they indicate clearly their inactive or retired status, the use of
which does not discredit DON or DOD, and the use does not give the
appearance of DOD or DON sponsorship; and
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B. all personnel may identify themseives as authors or speakers who
publish or lecture in accordance with prescribed procedures.

1. DON personnel cannot indicate support for any private
enterprise, whether commercial or not, where such support is or appears to be
equivalent to preferential treatment or official endorsement.

-- Additionally, DOD Instruction 1334.1 provides that
membérs of the armed forces, including retired members and members of
Reserve components, are prohlbited from wearing their uniform under pre-
scribed circumstances, including "during or in conjunction with political
activities, private empioyment or commercial interest, that imply official

sponsorship of the activity or interest.” See also Article 1401, U.S. Navy

Uniform_Requlations, 1987.

2. The limited exception for inactive Reserve or retired
personnel is also subject to the control of DON commanders in foreigh countries
who--may limit or eliminate the exception in areas under their jurisdiction to

avoid:-confusing fereign governments or nationals.

-- Examples of commercial use violations:

7 (1) An 0-8 who permits his rank and title to be
placed on the letterhead of a company in which he serves as a member
of the board of directors.

(2) A Reserve officer not on active duty who uses
his rank and military affiliation on his professional letterhead and implies
that DON supports his activities in the substance of his letters.

0609 CONTRIBUTIONS AND GIFTS TO SUPERIORS
DON personnel shall not give any contribution or gift to a superior
or to the superior's immediate family, nor solicit from a subordinate or accept
any gift or contribution from a subordinate or the subordinate's immediate
family, unless the gift or total of gifts is:
A. Voluntary;

B. of reasonable value under the circumstances;

C. if procured with contributions, the contributions are voluntarily
donated and of nominal amounts; and




D. presented to mark significant personal occasions such as marriage,
iransfer out of chain of command, death of a family member, illness or
retirement.

1. All four of these conditions must be met. What is "reason-
able” or "nominal" depends on the circumstances prevailing at the time and
place that the gift is preaanted. As used in this rule, these terms are limited
to $300.00 and $10.00, respectively. Examples of contributions and gifts rule
violations include:

~ a. An 0-4 who suggests that a senior would be "gravely
disappointed” if all hands did not contribute to a farewell present, since
any contributions from subordinate personnel under these circumstances
are not voluntary.

b. A GS-7 who gives a Christmas present to his boss,
even if it is of reasonable value, violates this rule since the present
does not mark a personal occasion -- and his boss violates the rule by
accepting the present.

c. A bouquet of flowers presented to a supérioi's sick
spouse by members of his office is reasonable and may be accepted.

2. A contribution of $1.00 is of nominal value, but a gift
purchased with 1,000 such contributions is not reasonable and cannot be
presented or accepted.

3. By statute, 4 aovernment civilian employees is subject to
removal from the Civil Service for either soliciting a contribution from another
employee as a gift to an official superior, making a donatien as a gift to an
official superior, or accepting a gift from an employee receiving less pay than
himself. 5 U.S.C. § 7342 (1966). Similar to the rules for the uniformed
services, this Civil Service statute is interpreted to permit voluntary gifts of
nominal value or donations mzde on special occasions.

0610 GIFTS OR GRATUITIES FROM OUTSIDE SCURCES

DON personnel and their spouses, minor children, and members of
their immediate family shall not solicit, accept, or agree to accept any gratuity
for themselves, members of their families, or others, either directly or
indirectly, from or on behalf of a defense contractor or other entity that:

A. Is engaged in or seeks business or financial relations of any sort
with any DOD component;

B. conducts operations or activities that are either regulated by a
DOD component or significantly affected by DOD functions;




C. has interests that may be substantially affected by the performance
ior nonperformance of the official duties of DOD personnel; or

D. is a foreigh government, or any representative or subdivision
thereof, that is engaged in selling to any DOD component, and the gift or
:;gratuity is tendered in the context of the foreign government's commercial
activity.

1. Unless a specific exception to this general prohibition permits
a gratuity to be accepted, DON personnel must refuse it. And, even if
accepting a gift is permissible under a liberal reading of one of the exceptions,
it should be refused if the appearance of impropriety is created by accepting
it.  If in doubt, a designated ethics counselor should be consulted prior to
accepting the gift or as soon thereafter a¢ practical. For DOT regulations
-governing this area for Coast Guard personnel, see 49 C.F.R. Part 99,
-‘Employee Responsibilities and Conduct.

2. In addition to the reporting requirements detailed in
SECNAVINST 5370.2 series, DON personnel who receive gratuities under
citcumstances not covered by the instruction, or have gratuities received for
‘théem, must report the matter in writing to their commander via the cognizant
-ethics counselor for appropriate action and disposition of the gratuity.

3. This rule is based in part on a federal bribery and gratuities
statute which prohibits both the offering or giving, and the soliciting or
accepting, of a gratuity for or because of any official act performed, or to be
:performed by a public official. 18 U.S.C. § 201 (1982). Unlike the portion
of that criminal statute dealing with bribery, there is no proof required that
a -gratuity was given in order to influence a particular matter pending before
the public official receiving it. Thus, if the motivation for the gratuity is to
keep a public official "happy" or to create a better "working atmosphere,” the
gratuity may form the basis for a criminal charge.

4. The acceptance of gifts of personal or real property made to
the DON is governed by SECNAVINST 4001.2 series and MCO 4001.2 series.
These instructions identify the acceptance authorities and the acceptance
criteria.

5. Exceptions to gift or gratuity from outside sources rule:

a. Unsolicited advertising or promotional items that have
inss than $10.00 retail value in the United States;

b. trophies, entertainment, prizes, or awards for public
service or achievement in an individual capacity (not in an official capacity),
or in games or contests that do not relate to official duties and are clearly
open to a broad segment of the public generally; or that are approved officially
for participation by DON personnel;

c. benefits available to the public;
d. discounts or concessions realistically available to all

DON personnel, provided that such discounts or concessions are not used to
obtain any item for the purpose of resale at a profit;
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e. participation by DON petrsonnel in civic and community
activities when the involvement of DOD contractors is remote from the business
purposés of any contractor sponsoring, supporting, or participating in the
activity;

f. activities engaged in by senior officials of a DON
component or officers in command, or their representatives, with local civic
leaders as part of a DON community relations program authorized by SEC-

NAVINST 5720.44 series, Department of the Navy Public Affairs Policy and

Regulations;

) g. the participation of DON personnel in widely attended
gatherings of mutual interest to government and industry, sponsored or hosted
by institutions of higher learning -- or by industrial, technical, or professional
associations (not by individual contractors), provided that, in the case of
associations, their programs have been approved under DOD Instruction
5410.20, Public Affairs Relations with Business and Nongovernmental Organi-
zations Representing Business;

) =- This exception permits lunch, dinner, or
refreshments that are part of the gathering to be accepted, but does not
extend to the acceptance of transportation or accommodations unless otherwise
authorized in the Travel and Transportation section of SECNAVINST 5370.2
series.

h. participation by naval personnel in public ceremonial
activities of mutual interest to industry ot local communities and DON -- such
as- ship launchings or aircraft rollouts -- if the activities serve the interests

of the government and accepting the invitation is approved, after consultation

with. the appropriate ethics official or counselor, by the commanding officer or
head of the activity to which the invitee is attached;

i. attending vendor training sessions when the vendor's
products or systems are provided under DOD contract, the training facilitates
use of those products or systems by DON personnel, and the appropriate
supervisor determines that the training is in the best interests of the
government, as long as the contractor waives any claim against the government
for such training;

j- attending tuition-free training or refresher courses, or
other educational meetings, offered by defense contractors (although not
required to do so by DOD contract) and the appropriate supervisor determines
that the training is in the best interests of the government, and the contractor
waives any claim against the government for such training;

k. continued participation in employee welfare or benefit
plans of a former employer when permitted by law and approved by the
appropriate supervisor with advice of the cognizant ethics official or counselor;

I customary exchanges of gratuities between DON
personnel and their friends and relatives and the friends and relatives of their




spouses, minor children, and members of their immediate household when the
circumstances clearly indicate that it is the relationship, rather than the
business -of the person concerned, that is the motivating factor for the
gratuity, and it is clear that the gratuity is not paid for by the government
or any DOD contractor;

m. accepting benefits resulting from the business aclivities
of a: spouse, where it is clear that such benefits are accorded the spouse in
the -hormal course of the spouse's employment or business, and have not been
profrered or made more attractive because of the DON individual's status;

) n. on an infrequent basis only, accepting coffee,
doughnuts, and similar refreshments of nominal value offered as a normal
courtesy incidental to the performance of duty; or

) o. situations in which, in the sound judgment of the
individual concerned or of his or her supervisor, the government's best
interests are served by the individual participating in activities otherwise
prohibited.

-- In any such case, a written report of the circumstances must
be submitted in advance or, when an advance report is not possible, within 48
houfFs, by the individual to his or her commander via the appropriate ethics
caunselor. This last exception is not intended to be a "catch-all," and the
‘burden of decision and accountability is placed on the individual who exercises
it. Each time the exception is used, reasons why accepting an otherwise
-prohibited gratuity is or was in the best interests of the government must be
‘made in writing to the chain of command.

6. Examples of gift or gratuity from outside sources rule
violations include the following:

a. A contracting officer violates the rule if he accepts

-an unsolicited gift worth $9.00 on his birthday from a DOD contractor,

~ -since the pertinent exception applies only to promotional or advertising
- items;

b. a DON employee violates the rule if he requests a
promotional coffee mug worth $5.95 from a DOD contractor, since the
" ‘exception permits only unsolicited items to be accepted;

. a newly qualified pilot violates the rule by accepting
a model of the aircraft in which he qualified (worth more than $10.00)
from the plane's manufacturer; or

d. an 0-7 sponsor at a ship christening ceremony
violates the rule by accepting a post-ceremony dinner invitation from the
shipbuilder, since the dinner is not a part of the sanctioned ceremony.
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7. In addition to the prohibition in this standards of conduct
rule, gifts or gratuities to Federal officials from foreign_governments, without
the consent of Congress, are prohibited by Article 1, section 9, clause 1 of
the U.S. Constitution.

All decorations, awards, and gifts from foreign governments
to- U.S. naval military and civilian personnel, and their spouses and depen-
dents, must be processed under the procedures outlined in SECNAVINST 1650.1
series, United States Navy and Marine Corps Awards Manual. That instruction
permits the receipt and retention of table favors, mementos, remembrances, or
other tokens bestowed at official functions and other gifts of minimal value
received as souvenirs or marks of courtesy from a foreign government. The
definition of minimal value and the requirements for the processing of gifts of
more than minimal value are in accord with the requirements listed above from
5 U.S.C. § 7342 (1982).

0611 SPEAKING, LECTURING, WRITING, AND APPEARANCES

DON personnel shall not, either with or without compensation,
engage in speaking, -lecturing, or writing activities that are dependent on
information obtained as a result of their government employment, except when
the information does not focus specifically on the agency's responsibilities,

-policies and programs, and:

A. The information has been published or is generally available to the
public;
B. the information is available to the public under the Freedom of

Information Act; or

C. the concerned service secretary authorizes in writing nonpublic
information to be used on the basis that the use is in the public interest.

-- This rule contains the general prohibition against using inside
information for the benefit of oneself or for others; but, it does not preclude
DON personnel from writing or speaking on matters in which they have
developed expertise because of their DON experience.

a. Government officers and employees are prohibited under
1R UU.S.C. § 209 (1982) from accepting any contribution or supplementation of
salary for the performance of official duties from any source other than the
United States.

b. If preparing or delivering a speech, writing, or other
work which was properly assigned by a superior, or was properly self-assigned
within the context of one's position or billet description, the speaker or writer
cannot accept compensation for doing so, even if the work was prepared and
delivered outside of normal working hours.
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c. An example of payment for duty rule violation would
be:

-- Ari 0-6 in a sea systems engineering office who
violates the rule by accepting a fee for writing 3 book on recent
developménts in naval ship design that he wrote while on annual leave
using his own paper and ink, if that officer had been tasked by his
superior with writing the book.

0612 HONORARIA

DON personnei shall not accept honoraria for an appearance,
speech, writing, lecturing etc...:

A. An honoraria is any payment of money or other thing of value to
DON personnel as consideration for an appearance, speech, writing, or
presentation.

1. "Appearance” means attendance at a public or private
conference, convention, meeting, social event, or like ogathering, and the
incidental conversation or remarks made at that time.

-- Excluded from "appearance" are engagements to perform
or to provide entertainment using an artistic or other such skill or talent or
primarily for the purpose of demonstration or display.

2. "Speech" means an address, oration, or other form of oral
presentation, regardless of whether presented in person, recorded, or
broadcast over the media.

-- Excluded from the term "speech" is the recitation of
scripted material for live or recorded theatrical production.

B. At any time, whether or not there is any connection with official
duties.

C. May accept actual and necessary travel expenses incurred by such
individual and one relative.

D. Prior to publishing or delivering any work or speech pertaining to
military matters, national security issues, or subjects cof significant concern to
DOD, DON authors or speakers must ensure that cognizant DON authorities
have reviewed it and cleared it for dissemination. In general, each such work
must be subjected to both security and policy reviews. See DOD Directive
5230.9 series, Subj: Clearance of DOD Information for Public Release
(NOTAL); U.S. Navy Regulations, 1990, art. 1121; SECNAVINST 5510.25
series, Subj: RESPONSIBILITY FOR SECURITY REVIEW OF DEPARTMENT OF
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